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ART. L—THE CONTRACT OF SALE.—CIVIL LAW. 


Obligations of the Vendor. 

Tue obligations of the vendor which result from the nature 
of the contract, are : 

1. The delivery of the thing sold; and this includes the 
obligation of keeping it safely until it is delivered. 

2. The obligation of warranty ; 

First, against eviction and all legal disturbance of the pur- 
chaser’s peaceable and exclusive possession ; and 

Secondly, against certain faults and defects, which are 
denominated inhibitory vices. 


The Obligation of Custody. 

The delivery is the transfer of the possession to the pur- 
chaser. Traditio est possessionis datio. When the thing 
is sold, it is in the possession of the vendor, and he becomes 
debtor of it; and the obligation of delivery includes that of keep- 
ing it safely until it is delivered, or until there is delay, mora, on 
the part of the purchaser in receiving and taking it away. 
Every obligation of giving a thing, includes the accessory 
obligation of keeping it safely. As the vendor is bound for 
the safe custody, it is an important inquiry to determine to 
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what degree of care and diligence he is bound, and what 
degree of negligence will render him liable to the purchaser 
for any damage, which may thereby accrue. 

On the subject of the liability of persons resulting from con- 
tracts, or quasi contracts, for damages happening to another, 
through their negligence or fault, called in the civil law pres- 
tatio culparum, the civilians have extracted from the various 
texts of the Digest a theory of great subtlety and ingenuity. 
It is recommended by its simplicity, and the facility with 
which it impresses itself on the memory, and still more by 
its apparent completeness, as in its terms it professes to ex- 
haust the subject, and to furnish a certain rule for the decision 
of every case, that can be presented. The theory, either from 
the authority of the civil law, where it is supposed to be 
found, and the great authority of the names, by which it is 
supported, or from the intrinsic merits of the system itself, or 
from both causes, has been adopted into the jurisprudence of 
most, if not all the nations of Europe. 

The theory, to which we allude, distinguishes faults into 
three degrees or classes, viz. gross fault, slight fault, and very 
slight fault. 

Gross fault or negligence, lata culpa, consists in not giving 
to the business of another that degree of care and attention, 
which careless atc inattentive, or as it is sometimes express- 
ed, the most careless and inattentive persons, give to their own 
affairs. ‘This degree of negligence is opposed to good faith, 
and in contemplation of law, partakes of fraud. 

Slight fault or negligence, levis culpa, consists in not giv- 
ing to the business of another that degree of care and atten- 
tion, which men of common prudence bestow on their own. 
This is opposed to common diligence. 

Very slight fault, levissima culpa, consists in not render- 
ing that degree of care and diligence which the most careful 
and attentive men give to their own concerns. This fault 
is opposed to the most exact diligence. 

In contracts, where the whole benefit is for the ‘aiid of 
the obligation, and the services of the debtor are gratuitous, as 
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in deposit, the debtor is responsible only in the first case, that 
is, for gross fault. Quia nulla utilitas ejus versatur apud 
quem depositur, merito dolus prestatur solus. Dig. 13, 
6.5. He is bound only to act with good faith ; but when he 
has voluntarily taken on himself a duty, although without 
compensation, good faith requires a reasonable degree of dili- 
gence in performing it. Gross negligence, though it may not 
be actual and intended fraud, is a breach of good faith, and in 
this light it is considered by the law. Dissoluta negligentia 
prope dolum est. Dig.17. 1.29. Magna negligentia 
culpa est, magna culpa dolus est. Dig. 50. 16. 226. Lata 
culpa plane dolo comparabitur. Dig. 11. 6. 1. 

In contracts and quasi contracts, where both parties are 
mutually interested, each is bound to common diligence, and 
is responsible for the second degree of fault, de levi culpa. 
Obi utriusque utilitas versatur ut in empto, ut in locato, 


ut in dote, ut in pignore, ut in societate, et dolus et culpa 
prestatur. Dig. 13.6. 5. 


Contracts which have for their object the benefit only of 
the debtor, belong to the third class, such as commodatum, 
or gratuitous loan for use; and in these the debtor is bound to 
the most exact diligence, and is responsible for very slight fault, 
de levissima culpa. Is qui utendum, exractissimam dili- 
gentiam custodiende rei prestari compellitur. Dig. 44. 
7.1.4. Vinnius Com. Institut.: L. 3.15.2. Pothier Ob- 
servation Generale at the end of his Traité des Obliga- 
tions, originally published at the end of a T'reatise on the Con- 
tract of Marriage. Repertoire de Jurisprudence, mot, Faute. 
Vinnius Select. Quest.: Juris. L. 1. ch. 52. 

These are the general rules as they are laid down by 
the most approved commentators; but, while the theory 
appears in its terms to meet all cases, and to furnish a certain 
rule for each, when it is applied to practice it is found 
necessary to limit the general rules by many exceptions. 
The contract of mandate is one of an obvious and striking 
character. This is a contract, in which the creditor of the 
obligation only is interested, and, by this theory, the debtor or 
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mandatory ought to stand on the same ground, and be equally 
favored with the depositary; that is, be responsible only for 
gross negligence or fraud. But it is certain, though the ser- 
vices of the mandatory are gratuitous, and he has no inter- 
est in the contract, that he is responsible for simple neylect, 
de levi culpa, and sometimes for very slight, de levissima. 
A procuratore dolum et omnem culpam, non etiam impro- 
visum casum, prestandum esse, juris auctoritate mani- 
Jeste declaratur. Code. 4. 35, 13. Pothier de Mandat. 
No. 49. Indeed, the theory itself, by which faults are dis- 
tinguished into three degrees, is admitted to be embarrassed 
with many difficulties by those who have followed this trip- 
artite division, guestio diffusa et perquam diffcilis, says Vin- 
nius, and though generally received by the interpreters, has not 
been universally. It was rigorously examined by Thomasius, 
in a dissertation published in 1705, a jurisconsult, says Toul- 


lier, who united vast learning with a rare sagacity and pro- 
found judgment. He rejected the whole theory. He insists 


that this systematic doctrine is not found in the Digest ; that 
the Roman jurisconsults are at variance with each other on 
the subject, and that it has been engrafted on the civil law 
by the interpreters. The terms lata or gravis, levis and li- 
vissima, gross, slight, and very slight, are not sufficiently pre- 
cise and discriminate in their signification to make the dis- 
tinction of any utility in their application to practice; and 
their sense nécessarily varies in their application to different 
persons and circumstances. What would be gross negligence 
in one case would be slight in another, and what in one per- 
son would be unpardonable neglect, in another of less capaci- 
ty and skill, might be excusable. In order to reconcile these 
rules with equity, the commentators have been obliged to 
make so many exceptions, that these have become more 
numerous than the application of the rules themselves, and 
thus they tend rather to embarrass, by the confusion they 
introduce, than to throw any useful light over practical juris- 
prudence. The subject, in its own nature, is not suscepti- 
ble of any fixed rules. Each case must be judged by its 
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own circumstances, and what will amount to that culpable 
degree of neglect, which renders the party responsible for 
damage, is to be referred rather to the discretion of the 
judge than to any fixed and unchangeable rule. It is rather 
a question of fact than of law. After establishing the gen- 
eral principle of natural law, that every person is responsi- 
ble for the damage, which he has occasioned to another by 
his act or neglect, the law cannot proceed further without 
becoming involved in the most embarrassing difficulties. 
When this principle is settled, what remains to be decided 
is, whether the fault or negligence exists, and this is a ques- 
tion of fact, which must depend on the peculiar circumstances 
of each case. ‘Toullier adopts the opinions of Thomasius, 
and strongly approves the redactors of the Code Napoleon for 
rejecting this subtle theory of the civilians, and conforming 
their legislation to the simple principles of natural law, by 
which every person is bound to repair the damage resulting 
from his fault or neglect, without attempting to decide the 
degree of care or diligence, which should be exacted in dif- 
ferent contracts. Toull. Droit. Civile, vol. 6. No. 230—224 ; 
vol. 10. No. 159. Repertoire de Jurisprudence. mot, Faute. 
No. 2. Code Civile, Arts. 1136, 1137, 1322, 1383. Puf- 
fendorf, Droit dela Nature, Lib. 5. ch. 4. § 3, and ch. 5, §3. 
Barbeyrac’s notes. 

The contract of sale falls within the second class of this 
tripartite division, as it isa contract in which both parties are 
interested. The degree of vare, to which the vendor is bound 
for the safe keeping of the thing sold, is measured by that 
which the generality of men of ordinary prudence take of 
their own property. His obligations are not measured by his 
own habits of care, especially if they are characterized by 
levity and carelessness, in ‘iending to his own affairs. He 
may be negligent and inattentive when his own interests only 
are involved. But by the contract of sale he comes under 
obligations to the purchaser, and the law will not permit 
him with impunity to indulge in habits of carelessness and 
inattention ut the expense of another. It exacts the care- 
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fulness of a prudent father of a family. Talis custodia 
desideranda est a venditore, qualem bonus paterfamilias 
suis rebus adhibet. Dig. 18. 1.35. 

This obligation of custody does not continue for an indefi- 
nite period. It ceases after the time fixed for the creditor to 
receive the thing ; or if no time is fixed by the contract, after 
he is notified to take it away. Ifthe purchaser then delays, 
the vendor is no longer responsible for the same degree of 
vigilance, nor is he discharged from all care. He is still 
bound by the obligations of good faith, and if any damage 
happens to the thing through his fraud, or from that gross 
negligence which is assimilated to fraud, he will be held re- 
sponsible. Illud sciendum est quum moram emptor ad- 
hibere ceepit, jam non culpam sed dolum malum tantum 
prestandum a venditore. Dig. 18.6. 17; Dig. 18. 6.4; 
Dig. 18. 6.11. Though the law mentions dolum with 
the addition of the adverb of exclusion tantuwm, the civil- 
ians hold that in all cases where there is a liability for fraud, 
there is a liability also for gross negligence. ‘ Whenever,’ 
says Vinnius, ‘a contract is said to render the party liable 
for fraud,—dolus, gross negligence, lata culpa, is understood 
as included, although to the word dolo are subjoined the par- 
ticles of exclusion, solum, tantum, duntarat; &c. Selecta 
juris Questiones. Lib. 1. Chap.52. The rule is founded 
on this enlarged principle of morality, which obliges us to 
render those offices of social duty to others, which every man 
feels that he has a right to claim in his own case. Though 
gross negligence may not have its origin in any fraudulent 
intention or premeditated design to do an injury, it can justly 
be attributed only to a spirit of exclusive selfishness and indif- 
ference to the interests of others, that is incompatible with 
the good order of society. It is repugnant to the first great 
law of our social nature, which, as it is expressed in the em- 
phatic language of the divine law, commands us to love our 
neighbor as we do ourselves ;—a sublime principle of others, 
which it would be a satisfaction to see recognised as frequent- 
ly im the ancient common law of our Christian ancestors, as 
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it is by the dignified and elevated morality of the Pagan 
lawgivers of ancient Rome. 


Of the Delivery. 


The contract of sale creates a title, but it does not alone 
vest in the purchaser the property or dominion of the thing 
sold. The Roman law studiously preserved the distinction 
between the title to things and the mode or means of acquir- 
ing them. Heinn. Elementa Juris Civilis, sec. Ord. 
Inst. No. 239. Toullier Droit Civile, Vol. 4. No. 54. 
Contracts, with the exception of such as were invented for 
the express purpose of transferring rights in things, as hy- 
potheca, created merely a title or a right to the thing. The 
Roman jurisconsults adhered rigorously to this principle, and 
considered it as belonging to the essence of contracts. Obli- 
gationum substantia, says Paul, non in eo consistit, ut 
aliquod corpus, nostrum, aut servitutem, nostram faciat ; 
sed ut alinm nobis obstringat ad dandum aliquid, v1 
faciendum, vel prestandum. Dig. 44.7.3. Sale, therefore, 
when the contract was complete and binding on the parties, did 
not give the purchaser the thing itself, nor a right in it, jusin 
re, but only a right to it, jus ad rem, that is, the legal facul- 
ty of demanding it by action. It was the delivery only, 
which operated a transfer of the dominion, or the right of 
property. Tvraditionibus et usucapionibus dominia rerum, 
non nudis pactis, transferuntur. Code. 2. 3. 20. If I 
purchase an estate, and take possession of it, my title is the 
contract, the means of acquiring or making the estate my 
own, is the delivery or transfer of the possession ; for until 
. the delivery the property continues in the vendor. Qui 
nondum rem emptori tradidit, adhuc ipse dominus est. 
Inst. L. 3. 24. 3. 

It is a disputed question, among the interpreters of the civil 
law, whether after the contract of sale is complete and the 
price paid, the vendor can be compelled to deliver the thing, 
or whether he has the election either to deliver it or pay the 
purchaser his damages and interest. Those, who contend 
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that he has this election, rely on the principle that every 
obligation of doing, faciendi, on the mere-performance of the 
engagement, is resolved into another obligation of indemnify- 
ing the other party, and that in these obligations the rule of 
law is universal, that the debtor is discharged by paying 
the damages. Nomo potest cogi precise ad factum. In 
various laws it is said if the vendor does not deliver the thing 
he shall be condemned in id quod interest. Dig. 19. 1, 1. 
—19.'1. 11. 5—19. 1. 12. And more distinctly, in the 
Code it is said that if the vendor refuses through obstinacy, 
pervicacia, to deliver the thing, he shall be condemned in 
damages quanti interesse compleri emptionem. Code, L. 4. 
49. 4.— Voet ad Pand. L. 19. 1. 14. 

In answer to this reasoning, it is said that the maxim 
nemo potest cogi precise ad factum, applies only to those 
acts that are properly and peculiarly of a personal character, 
in which the will of the individual must concur. No man 
can be compelled to paint a picture, to build a house, to go 
to Rome. In such acts the agency must be voluntary, and 
can be coerced only through the will of the individual by 
moral force. The rule of law, that the debtor in an obliga- 
tion of doing is discharged from it on the payment of dam- 
ages, does not extend to those cases where the contract in- 
volves an interest in things, and where the creditor can have 
the benefit of the literal fulfilment of the contract, without 
the personal agency of the debtor, as in the contract of sale, 
where he can be put in possession of the thing by the min- 
isters of the Jaw. As the purchaser is compelled to fulfil 
his engagement to the letter by the payment of the price, 
equity and reciprocity require that the vendor should be held 
to the literal performance of his part of the contract by the 
delivery of the thing. If it is not in his power, the purchaser 
must of necessity submit to receive an indemnity. But if the 
thing sold is in being and can be delivered, justice can be 
done to him only by putting into his possession that, the 
price of which he has paid. It is a violation of the first prin- 
ciples of justice, where he has acquired a perfect right to 
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the thing, to compel him to receive a substitute for it. This 
is the doctrine, says Vinnius, which is almost universally, 
tantum non ubique, received in practice; and one text of the 
law supports it in direct terms. Aclione ex empto, si id 
quod emptum est neque tradatur neque mancipetur, vendi- 
tor cogi potest ut tradat aut mancipet. Pothier Pandect. 
L. 19. 1. 25. The question is not free from difficulty, but 
this opinion seems most conformable to equity, and is sup- 
ported by Vinnius, Comm. In Instit. L. 3. 24. sub intitio, 
by Pothier Traité de Vente. No. 68, and Domat Legum 
Delectus L. 19.1.1; and seems to be the more probable 
opinion. 

The Roman jurisconsults rigorously adhered to the doc- 
trine that the proprietor’s interest or doniinion of things could 
be transferred only by delivery. This led to some practical 
inconvenience and injustice. One consequence was, that a 
fraudulent vendor, after a sale to a first purchaser without de- 
livery, might sell the same thing to a second purchaser, and 
if the second sale was followed by delivery, it conveyed the 
property, and left the first only a right of action against the 
vendor for hisdamages. Code L.3.32.15. Pothier Vente, 
No. 319. 20. Toull. Droit Civile, Vol. 4. No. 67. Teo 
avoid these inconveniences, they had recourse to fictitious and 
symbolical deliveries, which rendered the, strict application of 
the rule rare. 

Real delivery. A real delivery is made by transferring 
the corporeal possession of the thing. As if I purchase a book 
of a bookseller, it is delivered by putting it into my hands. If 
it be land that is sold, a real delivery is made by the purchaser 
or some one for him, going on the land with the consent of 
the vendor. If it be a house or store, by the vendor’s remov- 
ing his goods out of it, and permitting the purchaser to put 
his in. 

If that which is sold be something adhering to the land and 
making part of the estate, the delivery is made by the pur- 
chaser separating the thing from the estate, with the consent 
of the vendor. Asif a stone is sold, or a standing tree, as soon 
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as the stone is taken from the ground or the tree severed from 
the soil, it is delivered, and becomes the property of the par- 
chaser. Dig. 39. 5. 6. 

Symbolical delivery. A symbolical delivery is the deliv- 
ery of one thing as the symbol or representative of another. 
As if I buy a quantity of merchandise in a store-house, the 
delivery of the key of the store is a symbolical delivery of the 
merchandise. The merchandise is considered as represented 
by the key, which puts it in the power of the purchaser. Item 
$i quis merces in horreo repositas vendiderit, simulatque 
claves horrei tradiderit emptori, transferret proprietatem 
mercium ad emptorem. Dig. 41.1.9.6. The delivery 
of the keys of a house to the purchaser, by the vendor, after 
he has removed his furniture, is a symbolical delivery of the 
house. Pothier Traité de la Proprieté. No. 200. 

Delivery longa manus. When the thing to be delivered 
is of large bulk and not easily removed, the delivery may be 
made without any actual taking possession, apprehensio 
corporalis. ‘Take for an example a quantity of timber. If 
the vendor shows the timber, and gives the purchaser permis- 
sion to take it away, this is held to be equivalent to a delivery, 
and the purchaser is said to take possession oculis atque 
affectu. Dig. 41. 2. 1. 21—Dig. 41. 2. 18. And this is 
also a valid delivery to pass the property in things of small 
bulk. As if I tell you to lay on the table a sum of money, 
which you owe me; as soon as you have put it down, you 
have paid the debt ; the property in the money is transferred 
to me and is at my risk. Dig. 46.3.79. And if one, of 
whom I have purchased an estate, shows it to me from a 
distance, and says I deliver to you the possession of it, this is 
a valid delivery, without my putting my foot on the soil. 
Dig. 41. 2.18.2. This is called a delivery long@ manus. 

A symbolical as well as a fictitious delivery, longa manus, 
to be valid, and operate a transfer of the dominion, must be 
in the presence and sight of the thing sold. ‘The delivery 
of the keys of a store, to operate as a delivery of the mer- 
chandise, which it contains, must be made re presenti, 
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within sight of the store. Clavibus traditis, ita mercium 
in horreis conditarum possessio tradita videtur si claves 
apud horrea tradite sunt. Dig. 18. 1. 4. is the decision 
of Papinian. And in like manner the fictitious delivery of 
goods, which are incapable of real delivery on account of their 
bulk, or of any article which is not actually delivered, must, 
in order to be valid, be made in sight of the thing, re presenti. 
Dig. 46.3.79; Dig. 41.2. 1.21. Though there are laws 
which speak of fictitious delivery as valid in general terms, and 
without requiring the presence of the thing, yet as this is re- 
quired by others as essential to the validity of such a delivery, 
the condition must be considered as implied, where it is not 
expressed. ‘ The fictions of the law,’ says Voet, ‘are assimi- 
lated to realities, and suppose the natural possibility of the 
thing itself being done; so that a fiction cannot usually be 
admitted, where that, which is supposed to be done, is natu- 
rally impossible.’ Voet ad Pandectas, L. 12. 1. 5. Reper- 
toire de Jurisprudence, mot, Tradition. 

Delivery by marking. When the purchaser, with the 
consent of the vendor, puts a mark on the thing sold, if it 
be a heavy article, and not easily removed, this mark is con- 
sidered as equivalent toa delivery. Videri trabes traditas, 
quas emptor signasset. Dig. 18.6. 14.1. But it is other- 
wise with articles which are light, and susceptible of a real de- 
livery. In such a case, the mark is considered to be made 
to designate the particular article bought, and to prevent an- 
other from being substituted for it. Si dolium signatum 
sit ab emptore, Trebatius ait traditum id videri. Labeo 
contra ; quod verum est, magis enim ne summuteiur sig- 
nari solere, quam ut tradere tum videatur. Dig. 18. 6.1. 

Delivery brevis manus. There is another species of ficti- 
tious delivery, called ¢raditio brevis manus. It takes place 
when a thing is sold, which is already in the possession of the 
purchaser, under another title, as by loan or deposit. in this 
case there is, as there can be, no delivery, and so it is treated 
by Gaius. Interdum etiam sine traditione nuda volun- 
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tas domini stificit ad rem transferandam. Veluti si rem 
quam commodati aut locavi tibi, aut apud te deposui 
vendidero tibi. Dig.41. 1.9.5. The language of Gaius 
is copied by Tribonian in the Institutes. L. 2. 1.43. But 
the general principle that the proprietary interest or dominion 
of things could be acquired only by delivery or usucaption 
was deeply seated in the genius of the Roman law. The 
jurisconsults, to save the principle and at the same time 
adapt the case to the practical convenience of society, resorted 
in this case to a delivery purely imaginary. The thing sold, 
which was already in the possession of the purchaser as a 
deposit or loan, was supposed to be returned to the owner, and 
by him delivered back to the purchaser. By the aid of these 
two imaginary deliveries, the general principle of law was 
preserved. This is the explanation given by Ulpian. (Dig. 
12. 1. 15.) and is generally adopted by the civilian. Pothier. 
Pandect. L. 12. 1. 12. in notis, and L. Al. 1. 47. 

There is the same fiction of a double delivery where a 
person sells a thing, of which, by a condition of the sale, he 
is to retain the possession, or where he reserves the usufruct. 
In these cases the vendor is supposed to deliver the thing 
sold, in order to transfer the dominion, and then the pur- 
chaser to redeliver it back to him, to hold as lessee or usufruc- 
tuary. Pothier Traite de la Proprieté, No. 202 —211. 

Delivery of things incorporcal. Incorporeal things, such 
as an easement or servitude, as they are incapable of posses- 
sion in the strict sense of the word, so they are not suscepti- 
ble of a real delivery. Yet there is a quasi possession of a 
servitude, as a right of way, when it is used; and so there 
is a quasi delivery, when the vendor permits the use of it. 
The delivery in such cases can only be usu et patientia ; 
and when the vendor first permits the purchaser to use the 
right, it is a delivery which operates a transfer. A credit is 
an incorporeal thing not susceptible of a real delivery, but it is 
considered as delivered, and the right is transferred when the 
creditor notifies the debtor that he has assigned it. Pothier. 
Traite de la Propriete, No.215. Domat. Liv. 2. Tit. 2, § 9. 
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As the vendor is obliged to deliver the thing sold, it follows 
that all the expenses of the delivery are chargeable on him. 
The expense of weighing, measuring, of title deeds, and du- 
ties to the government on the sale, if any are due, must be 
paid by the vendor. Pothier. Vente, No. 42. 

The fruits and accessories. 'The obligation of delivering 
the thing includes that of delivering all that makes part of it, 
or that is accessory or appurtenant to it; and also of all the 
fruits, natural or civil, which have arrived after the price is 
paid. The fruits, which the vendor has received, are due 
in all cases. This results from the nature of the contract. 
Though the contract does not operate a transfer of the pro- 
prietary interest, yet when the sale is complete, the thing sold 
is at the risk of the purchaser. If it is destroyed, or dimin- 
ished in value by any injury, the loss falls on him; and if 
its value is increased from any accession, as an increase of 
soil by alluvion, or from the fruits of the thing, as the young 
of an animal, or from accruing rents, these are the profits of 
the purchaser. Post perfectam conditionem omne commo- 
dum et incommodum, quod rei vendite contigit, ad emp- 
torem pertinet. Code, L. 4.48.1. Instit. L.3. 24.3. Vin- 
nius’ Comm. in locum. While the vendor is not in delay 
in the delivery, he is responsible only for the fruits which he 
has received ; but after he is in delay, he is responsible for 
all, which the purchaser might have received if the thing 
had been delivered at the time when it ought to have been. 
Poth. Vente. No. 47—80. 'The reason of the difference is, 
that while the debtor is not in delay, he is responsible only 
for good faith, and ordinary diligence in the custody and 
preservation of the thing; he is responsible, therefore, only 
for the fruits which he has received, or for those which, with 
ordinary care and diligence, he might have received. But 
after delay, he is in fault, and his fault shifts the risk of 
the thing back upon him. He then becomes responsible for 
fortuitous events, and is bound to indemnify the purchaser 
not only for any damage he sustains through his fault, but 
for the profit which he has deprived him of gaining. Quod 

VOL. XIII.—NO, XXVI. 2 
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te mihi dare oporteat, si id postea perierit, quam per te fac- 
tum erit quo minus id mihi dares, tuum fore id detri- 
mentum constat. Dig. 12, 1.5. Pothier des Obligations, 
No. 169. Domat, Liv. 1. Tit.2.87—9 ; id. L.2.T.7.§ 4.2. 

Loss of the thing. By the contract of sale, the vendor 
becomes the debtor of the thing sold, the possession of which 
he is bound to transfer to the purchaser, unless he has some 
lawful excuse. If, while it remains in his possession, it per- 
ishes by some internal vice, or is destroyed by any fortuitous 
accident, or external violence, which is not imputable to him, 
we have seen that the civil law throws the loss on the pur- 
chaser. But writers on natural law have not universally as- 
sented to the justice of this decision ; and it is inconsistent 
with another principle of natural as well as of the civil law, 
that the destruction of the thing is the loss of the owner. 
As the proprietary interest is changed only by delivery, and 
until that takes place, the ownership remains in the vendor, 
(UInstit. L. 3. 24. 3.) it follows as an inevitable consequence 
from the maxim, Res perit domino, that the loss must rest 
with the vendor. But the law places it on the purchaser. 
This is one instance, in which the Roman jurisconsults, so 
remarkable for following out principles to their natural and 
legitimate re-ults, by the rules of a severe logic, found them- 
selves obliged, from having adopted a false principle in the be- 
ginning, to accommodate their philosophical deductions to the 
convenience of society and the safety of business. 

The error lay in assuming it as an axiom, that the proprie- 
tary interest in things would be transferred only by transfer- 
ring the possession, an error into which they were led by ad- 
hering in their reasoninys too closely to the original mode of 
acquiring and transferring rights of property, without attend- 
ing to the changes introduced by the establishment of civil 
society. In the infancy of society, when men were in the 
savage state, improperly called the state of nature, the only 
mode of acquiring property was by occupation. All things, 
which were not in the actual occupation of some individual, 
remained in a state which has been called negative commu- 
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nity, like the air, the sea, and running water. No person 
had an exclusive right in any thing except what was in his 
immediate possession. As soon as that possession was aban- 
doned, it returned into a state of negative community, and 
became the property of the first occupant. The owner could 
not transfer to another by contract alone, the right which he 
held only by possession, and which ceased to be a right the 
moment that his possession ceased. As soon as he aban- 
doned this possession, he abandoned his exclusive right of 
property, and had nothing on which his contract would ope- 
rate. An attempt to convey it by contract would be void, as 
affecting the rights of third persons. For by a fundament- 
al law of the society to which he belonged, if such a state 
can be called society, the field which he had cleared and 
cultivated, and the cabin which he had erected and occu- 
pied, as soon as he abandoned the possession of them, were 
left free to the first comer to occupy and appropriate to him- 
self. An attempt to exclude him from this right of appro- 
priation would be repugnant to the order and constitution of 
the society of which he was a member. The only way in 
which the original occupant could, consistently with the rights 
of others, secure to a successor his exclusive proprietary inter- 
est, was to put him in possession before the vacant heritage 
was occupied by another. The possession and the ownership 
were indissolubly connected, and as soon as his occupation 
ceased, his right of property was extinguished. 

On the establishment of civil society, we surrender, as it is 
commonly said, a part of our natural rights, for the sake of 
being protected in the enjoyment of those which we retain ; 
it would be, perhaps, more correct to say, that we surrender 
some of the rights of nature of little value, in exchange for 
civil rights, which we acquire, of infinitely greater value. And 
one of the first, in the order of time and importance, which 
the laws of society confer, is the right of permanent property. 
The exclusive and permanent property, in 2 single farm, is 
of more value to the individual who owns it, than the right 
of negative community in a whole continent. When the 
right of permanent property, which is a creation of civil society, 
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is once established, this right has no necessary connexion 
with possession or occupation. And so says the Roman law. 
Nil commune habet proprietas cum possessione. Dig. 41. 
1. 12. 1. The possession and proprietary interest become 
distinct and independent of each other; and being so, they 
may well exist separately in different persons, and be separately 
transferred. If we may have the right of property without 
the possession, there is nothing to prevent this proprietary 
interest from being transferred by contract, without touching 
the possession or any right of possession which may exist in 
another person. But the Roman legislators, though they 
acknowledged that the right of dominion was entirely inde- 
pendent of the possession, and that they might exist simulta- 
neously in different persons, without adverting to the distinc- 
tion between permanent property in things created by law, and 
that transitory interest which is dependent on possession, le!d 
that the proprietary interest could not be transferred separate 
from the possession, and that delivery, real or fictitious, was 
necessary to the transfer. This principle is, however, by writers 
on natural law, justly considered as merely a positive institution 
of municipal legislation, which has no foundation in the law 
of nature as applied to the state of civilized societies —Grotius 
Lib. 2, Ch. 6. Sect. 1. and Ch. 8. Sect. 25. Puffendorff. 
Droit dela Nature et Des Gens, Liv. 4. Ch. 9. S. 8. 
Pothier. Traité de la Proprieté, No. 245,—though, from 
the authority of the civil law, it has been incorporated into the 
jurisprudence of all the nations of modern Europe. The Code 
Napoleon provides, that property in immovables shall be trans- 
ferred by the effect of obligation alone, without delivery, a prin- 
ciple which, says Toullier, is peculiar to the Code, and distin- 
guishes the legislation of France from that of the other nations 
of Europe. Droit Civile Francaise, tom. 4. No. 54 et sui- 
vants, and tom. 6, No. 202. 

Puftendorff thinks that the principle, which places the risk 
of the thing on the purchaser before the delivery and before 
the ownership is changed, can be reconciled with the prin- 
ciples of natural equity only by a distinction. If the delivery 
is delayed from the circumstance that the thing sold must 
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be transported to a certain place before it is delivered,—or 
that the delay in the delivery is owing to the vendor, in these 
cases the loss ought to fall on him. But if the delay is 
occasioned by the neglect of the purchaser in taking possession, 
the loss should be borne by the purchaser. Droit de la Na- 
ture et des Gens. Liv. 5. Ch. 5. Sect. 3. Barbeyrac, in his 
notes on the chapter referred to, says that he can see no way 
in which the principle can be satisfactorily reconciled with the 
other principles of the law, that the loss of the thing falls on 
the owner. The jurisconsults, he says, would have avoided 
this embarrassing difficulty, and would have preserved har- 
mony in their principles, if they had not so pertinaciously 
adhered to the false idea, that property can only be transferred 
by delivery. Cujas, and some who have been influenced by 
the authority of his great name, even contend that in the 
Roman law the risk of accidents happening after the sale and 
before the delivery, are with the vendor, and they quote laws 
12. 13. and 14. of the Digest. L. 13. Tit. 6. De periculo et 
commodo rei vendita, in support of their opinion. Pothier 
Vente, No. 308. Barbeyrac’s notes, 5. & 6. in Puffend. 
ubi supra. But though iy the particular cases mentioned in 
these laws, the loss occasioned by accidents not imputable to 
either party were thrown on the vendor, they must be con- 
sidered as exceptions to the genera! rule. The two principles, 
first, that after the contract of sale is perfected, the vendor 
remains the proprietor of the thing until the delivery, and 
secondly, that after the sale it is at the risk of the purchaser, 
are firmly established in the Roman law. Whether they are 
reconcileable with the principles of natural law and with the 
nature of the contract, is another question. 

The true principle on which the decision is vindicated, 
which places the thing at the risk of the purchaser during 
the period intervening between the sale and the delivery, is 
this ; that the debtor of a specific and determinate thing is 
discharged from the obligation of buying it by its destruction. 
By the contract of sale, as has been observed, the vendor be- 


comes the debtor, and is bound to buy the specific thing sold. 
Qe 
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When it has ceased to exist, there ceases to be any thing which 
can be the object of the obligation. ‘The debtor cannot be 
bound to pay or deliver that, which has no existence. The 
extinction of the thing, therefore, necessarily involves the ex- 
tinction of the obligation. This is a case in which the rule 
applies, that an obligation is extinguished when things have 
come to that state, in which they could not have a beginning. 
Placeat extingui obligationem, si in eum casum inciderit, 
a quo incipere non potest. Dig. 45. 1. 140. 2. 

But it does not extinguish the contract. That is distinct 
from the obligations which flow from it. From the contract 
arise two rights and two obligations. When it is consum- 
mated, the vendor’s right to the price and the purchaser’s right 
to the thing sold, are both perfect and complete; and so are 
the vendor’s obligation to deliver the thing and the purchaser’s 
obligation to pay the price. The event which destroys the 
thing that was the object of the vendor’s obligation, necessarily 
annihilates the obligation itself by rendering it impossible ; 
and the performance of the obligation having become impos- 
sible by an event which is not imputable to him, he is not in 
fault in failing to fulfil it. No one is compelled to that which 
is impossible. Lex neminem cogit ad impossibilia. And no 
one can be responsible in damages for not fulfiling an obliga- 
tion, when the non-performance of it cannot be imputed to 
him as a fault. On these two principles the vendor is dis- 
charged. 

The extinction of the thing, to which the purchaser has 
annexed a right, does not discharge him from the obligation 
of paying the price. Inst. L. 3.24.3. The vendor's right 
to this is as perfect as the purchaser’s was to the thing, and 
like it, is derived directly from the contract; and this is not 
annulled by the extinction of that, which was its object. A 
contract once perfect is not annihilated because things have 
come to that state, in which it could not have a beginning. 
This is in conformity with another principle of law which is 
in apparent conflict with that just mentioned. Non est novum, 
ut que semel utiliter constituta sunt, durent, licet ille 
casus extiterit a quo initium capere non potucrunt. Dig. 
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50. 17. 85.!_ This principle of law, says Toullier, is founded 
on a maxim of immutable truth, viz. that the present cannot 
have a retroactive effect on the past, and cause that not to 
have been, which has had an actualexistence. Droit Civile, 
Vol. 7. No. 447. Things then being brought to that state, 
that the contract could nut now have a beginning, from the 
want of a thing to be the object of the sale, does not prevent 
it from having been good and valid at the time when it was 
made, and when this objection did not exist. As it was 
then good, the rights acquired under it, as well as the corres- 
ponding obligations, were perfect, as soon as it was consum- 
mated. The event which discharges the vendor from the 
obligation of delivery by rendering it impossible, does not also 
discharge the purchaser from paying the price, who can allege 
no such excuse. ‘The same principle applies in an exchange. 
If l agree with you to exchange a picture in my possession for a 
statue, which you have, the contract is perfect by our mutual 
consent. I have acquired a right to the statue and you to 
the picture. If then, before the delivery, the picture is destroyed 
by an accident not imputable to me, that is, for which I am 
not responsible, 1 am freed from the obligation of delivering 
it, because it has become impossible, but I do not lose my 
right to the picture. 

The Roman jurisconsults would have avoided this embar- 
rassing conflict of principles if they had adopted the rational 
doctrine that the property was transferred by the contract; 
a principle which follows as a direct consequence of the fact 
that the proprietary interest exists independently and separate 
from the possession. But the distinction is, perhaps, more 
formal than substantial between the absolute property, and 
the absolute and indefensible title to the thing joined with 
the right of compelling the delivery. And this rule of law 
is sometimes vindicated on this ground, that in relation to 


1 Vinnius, in his Commentary on the Institutes, L. 2. Tit. 20. Sect. 14, 
has explained these two conflicting principles of the civil law. Heinne- 
cius in a note on Vinnius, says that no one has treated this subject more 
accurately, or reconciled these principles more satisfactorily, than Gotho- 
fred in his Commentary on Law, 25. de Regulis juris. Vinnius Comm. in 
Instit. vol. 1.500. Poth. Pand. 50.17. 44. in notis. 
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the vendor the purchaser is considered as the proprietor. 
Puffendorf. Droit dela Nature. L. 5. Ch. 5. Sect. 3. 

The principle, that the extinction of the thing due, dis- 
charges the debtor from the obligation of paying it, applies to 
all cases where, by any event after the sale, not imputable to 
him, the delivery has become impossible. If it be therefore 
excluded from commerce, that is, be rendered incapable of 
being held as private property by being devoted to sacred or 
public uses, as, if the land is taken for a public road, or a slave 
be manumitted, the debtor is discharged. Dig. 45. 1. 51.— 
Dig. 46. 3.92. Pothier Des Obligations, No. 650. And 
if the thing is lost without the vendor’s fault, so that it cannot 
be found, his obligation is discharged, or at least suspended, 
until it is found. Pothier Des Obligations, No. 656. 

But the vendor is excused from the delivery only, when 
that which is sold is a specific and determinate thing. If, 
therefore, there is a sale of a quantity of merchandise of a 
particular kind, unless the specific articles are identified by the 
contract, the vendor will not be excused from delivering them, 
because the articles, with which he intended to fulfil his obli- 
gation, and which might have been in the contemplation of 
the parties at the time of the contract, happen to be lost or 
destroyed. This constitutes what the civilians call obligatio 
generis ; and genus nunquam perit. ‘There can be no loss 
or destruction of an indeterminate thing. Toullier Droit 
Civile, Vol. 7. No. 442.—Code, 4. 2. 11. 

A sale may be made of a quantity of merchandise, which 
is indeterminate itself, but may be a part of a larger quantify 
which is determinate. As, if I sell 50 barrels of flour, consti- 
tuting part of 150 barrels, in a particular store-house. In this 
case, though the particular casks among the 150 are indeter- 
minate, yet the whole quantity from which they are to be 
taken is certain. If the whole is destroyed, the vendor is 
discharged from the obligation. Butif a part only is destroyed, 
as one hundred of the barrels, the obligation subsists and 
becomes determinate in the fifty which remain. Pothier des 
Obligations, No. 659. 

In such a case, the principal difficulty is in determining, 
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from the terms of the contract, whether it was the intention 
of the parties, that it should be restricted to a part of the 
particular merchandise named, or whether this is named 
merely to indicate that, from which it is proposed to be taken. 
In the first case the terms, in the language of the civilians, 
are said to be limitations, and the destruction of the whole 
mass extinguishes the obligation. In the second, they are 
said to be demonstrative, and to indicate only unde solvatur, 
and the destruction of the whole quantity leaves the obliga- 
tion of the vendor in full force. Pothier says, if a person owes 
me one pipe of the wine that is in my cellar, of which 
there are a number of pipes, the obligation subsists as long 
as there is any one remaining. But if they are all destroy- 
ed, the obligation is extinguished, Here the expression is 
limitative, and confines the obligation to the particular wine 
mentioned. But if the language is, that he owes me a cask 
of wine fo be taken from those in his cellar, the terms are 
demonstrative. ‘The words to be taken do not restrict the 
obligation to the particular wine mentioned; they do not 
qualify the debt, or affect the nature of the obligation, but re- 
late merely to its execution, or the manner in which it is to 
be discharged. If, therefore, the whole wine in the cellar is 
destroyed, the debt or obligation subsists, and the mode in 
which it was intended to be discharged having become im- 
possible, the debt is not thereby extinguished, but must be 
paid in some other mode. If, says Toullier, the language 
adinits of a doubt, whether it was intended to be limitative 
or demonstrative, the decision ought to be that it is demon- 
strative, indicating unde solvatur. Pothier des Obligations, 
No. 659. Toull. Droit Civile, vol. 7, No. 445. ° 

If I sell you one of two things, without determining at the 
time of the sale which, this creates an alternative obligation. 
As, if I have two horses and I sell you one, leaving it unde- 
cided by the contract which horse you shall have. In that case 
the vendor has the right of making the election; and if he 
dies before having made it, the right devolves on his heirs; 
for one is always presumed to stipulate for his heirs. Si ita 
distrahatur, illa aut illa res, utram eliget venditor, hac 
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erit empta. Dig.18.1.25. Toullier, vol. 6, No. 691. But 
if one of the things sold perishes, or is lost, the obligation 
becomes fixed in the other. Dig. 18. 1. 34. 6. 

The doctrine of Pothier is, that in an alternative obligation, 
both things are due ; the obligation subsists at the same time 
in both, though it is satisfied by the payment of one. If one 
is lost, it becomes restricted to the other. T'raité des Obliga- 
tions, No. 246 et suivants. But the true doctrine, according 
to Toullier, is, that while both things exist, and before the 
debtor has made his election, the obligation is indeterminate, 
and as they are due in the alternative, one or the other, not 
one and the other, the obligation by the destruction of one 
becomes determinate in that which remains. A thing due 
may be determinate as to the species, and indeterminate as 
to the individual ; and by a stronger reason a thing may be 
due indeterminately as to the individual among many that 
are determinate. But in such an alternative obligation, if 
both perish or are destroyed without the fault of the vendor, 
his obligation is extinguished. Si emptio ita facta fuerit, 
est mihi emptus Stichus aut Pamphilus, in potestate est 
venditoris, quem velit dare, sicut in stipulationibus ; sed 
uno mortuo, qui superest, dandus est ; et ideo prioris peri- 
culum ad venditorem, posterioris ad emptorem respicit. 
Dig. 18. 1. 34. 6. 

The right of the debtor to the election in an alternative 
obligation, unless the choice is given to the creditor by the 
terms of the agreement, results from a general rule in the in- 
terpretation of contracts. When the language is ambiguous, 
it is to be interpreted in favor of the debtor or promisor, that 
is, in favor of discharging the obligation. In stipulationibus 
cum queritur quid actum sit, verba contra stipulatorem inter- 
pretanda sunt. Dig. 45. 1. 38.18. Dig. 34. 5.27. What- 
ever is intended to increase the obligation, and render it’ more 
onerous to the promisor, must be clearly expressed, or no 
effect will be given to the words. Quidquid astringenda@ ob- 
ligationis est, id nisi, palam verbis exprimitur, omissum intelli- 
gendum est, ac fere secundum promissorem interpretamur, quia 
stipulatori liberum fuit verba late concipere. Dig. 45. 1. 99. 
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But facts or conditions annexed to a sale are interpreted most 
strongly against the vendor. Conditions are added for his 
benefit, and are onerous to the purchaser. This is, there- 
fore, only another application of the same rule. Veteribus 
placet pactitionem obscuram vel ambiguam venditori, et ei qui 
locavit, nocere ; in quorum fuit potestate legem apertius conscri- 
bere. Dig. 2. 14. 39; Dig. 18. 1. 21; Dig. 50. 17. 172. 
The terms by which the obligation is expressed are presumed 
to be those of the creditor, and the language of the fact or 
condition is supposed to be that of the debtor for whose benefit it 
is annexed to the contract. This agrees with the form of the 
stipulation. 'The words in which it is expressed come from 
the stipulator, and are responded to by the promisor ; as Da- 
bisne mihi sex auros. The promisor answers Dabo. In an 
alternative promise it will be Dabisne mihi sex aurios vel de- 
cem minas; and the answer is Dabo. It is at the election of 
the promisor, whether to give sex aurios or decem minas. The 
contract is expressed in the words of the creditor, and it is 
his fault if they have any ambiguity in them. But when 
facts or conditions are annexed to the sale, they are added by 
the vendor ; and when the language is ambiguous, the inter- 
pretation is against him." 

When the thing sold is not wholly destroyed, the obligation 
of delivery continues as to that which remains. Thus, if a 
flock of sheep is sold, per aversionem, as a single and entire 


' The words stipulator and to stipulate are often used in English in a 
sense precisely opposite to that which they have in the civil law, as sy- 
nonymous with promisor and to promise. The stipulator is the promi- 
see, and to stipulate is to receive or exact a promise. Stipulator dicitur 
quit interrogat, promissor qui spondet. Unde stipulator et promissor oppo- 
nuntur. Brissoniac de Verberum Significatione.* 


* Chancellor Kent, in his Commentaries, (vol. 2d, p. 557, 2d edit.) has misapprehended the 
rule of the civil law above examined. After stating the rule of the common law, verba 
ambigua fortius occipiantur contra preferentem, he adds, that the Roman law went upon a 
directly opposite maxim, and quotes from the Digest, the words secundem promissorem in- 
terpretamur, in confirmation of this view. It will be clear to every reader of the present 
article, that the rule of the civil law is precisely the same with that at common law, ex- 
pressed, indeed, in different language. The rule verba fortius contra stipulatorem, which 
belongs to the civil law, is correlative of that cited by Chancellor Kent, secundem promisso- 
rem interpretamur. The stipulator, in a Roman contract, is the same with the party 
preferens in the maxim of the common law.—Ed, Jur. 
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flock, and all the individual sheep should perish but one, by an 
event for which the vendor was not responsible, he would 
still be bound for the delivery of that which survived. One 
does not constitute a flock, that is destroyed by the accident 
which destroyed all the individuals of which it was com 
posed but one. But the obligation of safe custody and de- 
livery applies to every part of the thing sold. Pothier des 
Obligationes, No. 669. 

There is supposed to be more difficulty where the extinc- 
tion of the thing is total, so that what remains cannot be re- 
garded as part of the thing sold. Suppose it be an ani- 
mal, asan ox; if the ox perished without the fault of the 
vendor, would he be bound to deliver the skin and carcass ? 
Or suppose it be a ship which is destroyed, and the materials 
of which it is composed separated, so that the ship no longer 
exists, is the vendor bound to deliver these materials ? Both 
these cases are supposed to be decided in the negative. Mor- 
tuo bove qui legatus est, neque corium, neque caro debetur. 
Dig. 31. 1.49. Nave autem legata dissoluta, neque mate- 
ria neque navis debetur. Dig. 32. 1. 22. 2. 

These laws both treat of legacies, but the reason which 
would justify the decision in a legacy would apply with the 
same force in a sale. In both cases a specific thing is due, 
and the only distinction is, that, in that of a legacy, the credi- 
tor claims by a lucrative, and in that of a sale, by an on- 
erous title. But this cannot be a reason in favor of the debtor. 

The ground on which the decision is vindicated is, that the 
specific thing, which was the object of the contract, is extin- 
guished. It was the living animal that was sold, and the 
ox, in his specific character as a living animal, has ceased to 
exist. The skin and the carcass which remain, are new 
species, and not parts of that which was sold ; that is, of the 
living animal. ‘This defence is manifestly but a mere meta- 
physical subtlety, and Pothier rejects the decision as repug- 
nant to justice and to other well established principles of the 
law. Des Obligations, No. 669. 

It is only where the thing is destroyed by some event not 
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imputable to the vendor, that he is excused from the deliv- 
ery. If the loss is occasioned by his fault, or by the fault 
of any person for whose acts he is responsible, he is not dis- 
charged from the obligation, although the delivery has be- 
come impossible. But the right of the purchaser in this case 
is converted into a right of damages. 

Nor will he be excused where the loss happens after he is 
in delay in delivering it. St post moram promissoris homo 
decesserit tenetur nihilominus proinde ac si homo viveret. 
Dig. 45. 1.82. If, however, the vendor, before the loss of the 
thing, had purged the delay by offering to deliver it, and the 
purchaser had neglected to take it away, the vendor will be ex- 
cused, and the loss will fall on the purchaser. Dig. 45. 1.91. 
3. Stichi promissor, post moram offerendo purgat moram 
Dig. 45.1.73.2. And if the loss would equally have hap- 
pened if the thing had been delivered at the time when it 
was demanded, the vendor will be discharged. Dig. 16. 3. 
14.1; Dig.6.1.15.3; Dig. 10.4.12.4. The effect of de- 
lay is to perpetuate the obligation with respect to the damages 
after the extinction of the thing ; and if it would equally have 
perished in the hands of the purchaser, he cannot be said to 
have suffered damage. If, however, the purchaser might 
have sold it, and realised the price, this forms an exception to 
the principle here stated. In that case, the purchaser may 
truly be said to have suffered damage, and the loss falls on 
the vendor. Dig. 30. 1.47.6. And it will easily be presumed 
that the purchaser would have sold the thing if he was a 
dealer in articles of that kind. Pothier des Obligations, No. 
664. De Vente, No. 58. 

When the vendor seeks to excuse himself from the deliv- 
ery by the loss of the thing, the burthen of the proof of the 
loss, and that it was occasioned by an event for which he is 
not responsible, lies on him. It must be shown by an ex- 
ception, and in exceptionibus dicendum est reum paritbus 
actoris fungi oportere, et ipsum exceptionem probare de- 
tere. Dig. 22. 3.19. 


VOL. XIII.—NO. X XVI. 3 
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ART. Il.—RIGHT OF REMOVAL ON THE BREAKING OUT OF 
WAR. 


At the breaking out of a War, has a Citizen a right to 


remove from an enemy's country with his property? 


Tus question naturally divides itself into two; 

The first, whether a belligerent sovereign is bound to per- 
mit the subjects of his enemy, at the breaking out of a war, 
to remove to their own country with their property ? 

The second, whether a belligerent sovereign has a right to 
prevent his own subjects from so removing, by inflicting 
punishments on their persons, or confiscating their property so 
brought by them from the enemy’s country. 

I. The first question belongs properly and exclusively to the 
law of nations, and all the modern writers on this branch of 
jurisprudence decide it in the affirmative. ‘The sovereign 
declaring war,’ says Vattel, ‘can neither detain those objects 
of the enemy who are within his dominions at the time of 
the declaration, nor their effects. They came into his 
country under the safeguard of the public faith. By permit- 
ing them to enter his territories and continue there, he tacitly 
promised them liberty and security for their return. He is 
therefore to allow them a reasonable tinte for withdrawing.’ 
Law of Nations, Book 3. C. 4. § 63.—Burlemaqui, (Part 4. 
C. 6. $6.) Emerigon, (Vol. 1. P. 567.) and other writers, 

naintain the same doctrine, and in most of the modern com- 
mercial treaties, nations have agreed with each other on what 
should be a reasonable time for their respective subjects to 
remove with their effects in case of war, which shows that 
the principle of this doctrine is generally recognized and ad- 
mitted. The United States are parties to not less than eleven 
such treaties, in which different periods of time are stipulated, 
one year being the maximum and six months the minimum 
allowed. In the treaties with Great Britain, Spain and Tunis, 
one year is the term stipulated ; with Prussia, nine months; 
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with France, Holland and Sweden, six months. In several 
of those treaties it is expressly said that the respective subjects’ 
shall be allowed to remove with their merchandises,.by others 
the words effects or movables are only used, but there can be 
no doubt that merchandises are included in these general 
expressions. 

See Treaty of Amity and Commerce between the United 
States and France, of 1778. Art. 20. 1 Duane’s Laws 
U. S. 88. 

Treaty with the Netherlands, 1782. Art. 12 and 18. Ibid. 
p. 161. The 12th Article allows six months for removing 
the goods in enemy’s ships, and nine months in other vessels. 

Convention with France, 1800, Art. 8. Ibid. p. 119. 

Treaty with Sweden, 1780, Art. 22. Ibid. p. 190. 

Treaty with Great Britain, 1794. Art. 26. Ibid. p. 220. 

‘Treaty with Prussia, 1785. Art. 23. Ibid. p. 240. 

Ibid, 1799. Art. 23. Ibid. p. 258. 

Treaty with Spain, 1795. Art. 13. Ibid. p. 270. 


‘Treaty with Moraren, 1793, Art. 24. Ibid. p. 283. In this 
treaty no fixed time is stipulated. A reasuuable time is, of 


course, understood. 

Treaty with Tripoli, 1805. Art. 15. Ibid. p. 294. 

Treaty with Tunis, 1799. Art. 23. Ibid. p. 301. 

II. The second question belongs more properly to muni- 
cipal law, for the law of nations does not interfere between 
a sovereign and his subjects. The usage of nations, how- 
ever, is generally the rule, where no other kas been estab- 
lished. 

To decide this question in the affirmative is revolting to 
human nature. ‘That the father should plunder his son, 
when he is coming home from an enemy’s country to throw 
himself into his arms, is a doctrine as absurd as it is wicked 
and unnatural. That it is unnatural, is self evident ; that it 
is absurd, is easy to be demonstrated. For what purpose, in- 
deed, should sovereigns stipulate with those who may become 
their enemies, that their subjects shall be allowed, in case of 
war, to return home with their property, if they were deter- 
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mined to seize and confiscate that property, either on the way 
(on the high seas), or in port after its safe arrival? Would 
not the State, thus acting, lay an unworthy snare before its 
own citizens, and be more cruel to them than the enemy, 
from whose hands it indirectly advises them to escape? Great 
Britain herself has never dared to maintain such a doctrine, 
though her jealousy of foreign trade has induced her to make 
so many distinctions, that a British subject finds it very diffi- 
cult, in case of war, to bring his property home. Still her 
decisions admit that it may be brought directly from the 
enemy’s country, though she discourages as much as she can 
circuitous voyages, lest they should be used as a cloak to 
cover a trade with the enemy. This is the result of the 
numerous adjudications collected together and cited by Dr. 
Nicholl in the case of Potts v. Bell, 8 Durnf. and E. 554— 
561. Among those decisions, the case of the St. Louis, alias 
El Alessandro, alias the New Orleatis case, p. 567, desérves 
particular notice, and is in point. In the year 1779, Florida 
still belonged to Great Britain, but cho wac nut iu a situauon 
to protect effectually that dominion, which was open to the 
incursions of the Spaniards and Americans, and was finally 
taken by them. A British subject of Florida had been, in 
consequence of that state of things, obliged to take shelter in 
New Orleans, where the Governor had given him permission 
to remain. He wished tosend his property home to England; 
he sent a part of it circuitously by way of Bordeaux (af 
enemy’s port) and another part directly from New Orleans to 
London. ‘The two shipments were libelled in the Admiralty, 
the first was condemned, and the latter acquitted. By this 
acquittal, the English Court of Admiralty evidently sanctioned 
the principle at present contended for. 

It is admitted, that trading with enemies in time of war, 
is prohibited by the general usage of nations. It is admitted, 
also, that it is easy for a belligerent subject, under color of 
sending or bringing his property home, to carry on that pro- 
hibited commerce. What is then to be done? It seems 
clear that the principle still remains the same and cannot be 
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shaken, and that the guwo animo must determine whether an 
importation of goods from an enemy’s country, in a case of 
this description, be lawful or fraudulent. In the course of 
the duty which the law imposes on Courts of Justice, there 
will, of course, frequently occur difficult questions of fact to 
be unravelled ; but it is their business to do this to the best of 
their judgment; and it will not do to condemn property in 
the lump, because possibly there may be fraud in the case. 
The law of Admiralty is severe enough in all conscience ; it 
puts the proof of every thing upon the claimant, therefore 
he should always have a chance of showing the purity of 
his intentions. 

When the citizen, returning home himself, accompanies his 
property in the same ship that brings it, there is less difficulty 
than when he sends it by other ships, or when, being at 
home hiinself, he sends for it to the belligerent country. In 
the latter case, it is customary for the government to which 
he belongs to give him a special license, on a fair and full 
representation of the circumstances. Our legislature have not 
yet provided in this manner for such cases; but it is to be 
hoped that they will do it in a future war, and then the duty 
of judges will be easy, for they will be authorized to condemn 
every thing that comes without a license. 

When the property is brought home by the party himeelf, 
there may be, undoubtedly, cases of fraud; and the time or 
period after the war within which he returns home, will be an 
important consideration. But still there may be many reasons 
to have prevented him from coming sooner, and these will be 
a subject of investigation for the Courts on the question of 
quo animo. 

There have been but two cases decided in the Supreme 
Court of the United States, in which this question has come 
before them, and as yet they have avoided deciding upon it. 
[ shall take a brief review of these two cases. 

The first is the case of the Rapid, Perry, master, 8 Cranch, 
155.—This was a case in which the citizen, who resided in 
the United States, had gone with a vessel to the British do- 

2 
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minions to fetch his property, which he had deposited there. 
The Court declared that to be unlawful, and condemned the 
ship and goods.—T hese goods, however, it is to be observed, 
had been purchased in violation of the non intercourse law, 
which existed before the war, and thus the whole case was 
involved in illegality. It was unfortunate, on the other hand, 
that the President was empowered to grant licenses in such 
cases ; but certainly the claimant had no right, of his own 
authority, to send a vessel to the British dominions. He should 
have employed a neutral vessel to bring his property home. 

The other (the St. Lawrence, Webb, 9 Cranch. 120.) was 
a case of direct importation by the owner of the property 
returning home, eleven months after the declaration of war. 
The Court declared that it was too late. I cannot believe 
that the Court decided on that single ground. For by the 
Treaty of 1794, between the United States and Great Britain, 
our Government had virtually admitted that one twelvemonth 
was not an unreasonable time. It is evident that other cir- 
cumstances influenced theirdecision. Further proof had been 
ordered at a former hearing, and none had been produced. 
This shows that there must have been strong suspicions of 
fraud in the case, which the claimant did not clear up, as he 
should have done. ‘The decision therefore cannot be found 
fault with. 


D. 
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ART. II.—JURISDICTION OF LARCENY ON THE HIGH 
SEAS. 


Tue Unitep States or America, 
versus 
Joun Peter Moret, alias Joun Moret, 
alias Perer Monrev. 


October Sessions, 1834.—In the Circuit Court of the United 
States, Eastern District of Pennsylvania. 


Present—Ba.Lpwin and Hopkinson, Justices. 


The Courts of the United States have not jurisdiction of the offence of pur- 
loining goods in a foreign port, or within the fauces terre of a foreign country. 

Where a person purloins goods in a foreign port, and afterwards brings them 
upon the high seas, this does not bring the case within the jurisdiction of the 
Courts of the United States. 


Meaning of the terms ‘high seas,’ ‘haven,’ ‘port,’ ‘ basin,’ ‘bay,’ ‘road- 
stead.’ 


Te defendant was charged in four bills of indictment, as 
follows :— 

1. For having, on the 26th of December 1832, on board of 
the sloop Charles William, belonging to three citizens of the 
United States, while lying in Great Harbor, in Long Island, 
one of the Bahama Islands, within the jurisdiction of the 
King of Great Britain, carried away, with intent to steal, cer- 
tain goods of the master, and receiving and buying them, 
knowing them to be stolen; and in other counts, charging 
the offence on the high seas. 

2. The same as the first bill, omitting the counts for buy- 
ing and receiving stolen goods, and in the second count, lay- 
ing the offence as committed on the high seas. 

The two other bills varied the charge, by describing the 
offence as a taking of the goods with intent to steal, and for 
receiving and concealing them, knowing them to be stolen. 

After the indictinents were read, and the prisoner had 
pleaded, (not guilty and a former acquital) the Court suggest- 
ed a question as to the jurisdiction, growing out of the lan- 
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guage of the 5th section of the act of Congress of the 3d of 
March, 1825,' with a view to which the indictments were 
framed, namely, that it only embraced offences against the 
person, and not such as were charged in the indictments. 

The testimony of the master and boy of the vessel were, 
however, heard, which seemed to prove the fact of the com- 
mission of the offences charged, and described precisely the 
place where committed,—when the Court desired the Counsel 
to speak to the question of jurisdiction. 

Troubat, and Gilpin (District Attorney,) for the United 
States. 

G. M. Wharton, Hazlehurst, and D. P. Brown, for the 
prisoner. 

The opinion of the Court, (which was delivered on the 
28th of October, 1834,) is so full as to render it unnecessary 
to detail the arguments of the Counsel, and the authorities 
cited by them. 

By the Court—The indictment charges in the first count, 
that the defendant, on the 26th day of December, A. D. at 
the District aforesaid, and within the jurisdiction of this court, 
on board of a certain vessel, to wit, a sloop called the ‘ Charles 
William,’ belonging to citizens of the United States, while 
lying in a place, to wit, Great Harbor, in Long Island, one 
of the Bahama Islands, within the jurisdiction of a certain 
foreign sovereign, to wit, the King of the United Kingdom 
of Great Britain and Ireland ; the said defendant being a per- 
son belonging to the company of said vessel, with force and 
arms, did then and there feloniously take and carry away, 
with an intent to steal and purloin, certain personal goods of 
the said Samuel P. Watkins, to wit, (enumerating the articles 
taken.) The second count charges the offence to have been 
committed ‘on the high seas, out of the jurisdiction of any 
particular state, and within the jurisdiction of this court.’ 


1 There is a singular misprint of this section in Gordon’s Digest, p. 722— 
723, art. 3685. The word or is printed instead of on, and it (or) is omitted in 
another place in the same line, which creates confusion unutterable, when 
quoted, unless previously corrected with a pen. 
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The District Attorney, having given the evidence on which 
he relies for the description or designation of the place where 
the offence was committed, the counsel for the defendant 
have excepted to the jurisdiction of the court, and the further 
progress of the trial was suspended until the opinion of the 
court could be taken on this question of jurisdiction. It has 
been fully argued, and will now be decided. It depends upon 
whether the place, at which the fact was committed, is a 
place over which the criminal jurisdiction of this court ex- 
tends, according to the intent and meaning of the acts of Con- 
gress, by which the jurisdiction is given, and by which it 
must be governed and limited. 

By the testimony of Samuel P. Watkins, the captain of 
the sloop and owner of the property taken, it appears that, 
at the time the fact was committed, the sloop was lying at 
anchot in a place called the Great Harbor of Long Island, 
one of the Bahama Islands. He called it a locked harbor, 
which he says is, where a vessel cannot get to sea, being 


land-locked by shoals or reefs He describes it to be an in- 
dentation in the main land; that from the manth or chopa 


of this indentation to the bottom is about a mile, that it is 
about half a mile wide at the chops, and continues of the 
same width; that the sloop was about half a mile within 
the chops, and about midway between the shores, that is, 
about one-fourth of a mile from the land on each side ; that 
outside of this harbor, at the distance of about two miles, 
there are reefs and bars, over which the tide does not flow, 
and upon which the sea or ocean breaks; that the passage 
from the harbor out is narrow and difficult, and that you do 
not get to sea for about two miles. Such was the position of 
the sloop when the defendant took possession of her, and of 
all on board of her, and committed the fact charged in the 
indictment. Was it done on the high seas, within the mean- 
ing of the act of Congress ?—T he indictment is founded on the 
15th section of the act of 30th April, 1790. This sectioti 
enacts, ‘That if any person within any of the places undé 
the sole and exclusive jurisdiction of the United States, or 
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upon the high seas, shall take and carry away, with an intent 
to steal and purloin, the personal goods of another, &c. ‘The 
taking and carrying away, in this indictment, is charged to 
have been done on the high seas; Was it so? was the place 
where the fact was done the high seas, in the general and 
legal meaning of the term, or as they are used in the act of 
Congress ? 

Writers of high authority on this subject make a clear dis- 
tinction between the main sea or the high sea, and roads, har- 
bors, and ports, and we shall see that Congress had these dis- 
tinctions in view in framing the act in question. Lord Hale, 
in the 4th chap. de Jure Maris, says, ‘That part of the sea 
which lies not within the body of a country is called the main 
sea or ocean.’ In the 2d chapter of 2d part, he describes a 
road to be ‘an open passage of the sea,’ which, ‘though it 
les out at sea, yet in respect of the situation of the land adja- 
cent, and the depth and wideness of the place, is a safe place 
for the common riding or anchoring of ships.’— A haven isa 


place of a large receipt and safe riding of ships, so situate and 
secured by the lande vifcumjacent, that the vessels thereby 


ride and anchor safely, and are protected by the adjacent land 
from dangerous and violent winds.’ ‘A port is a haven, and 
somewhat more,’ that is, for arriving and unlading ships, &c. 

We see here a clear and reasonable distinction taken be- 
tween the main sea or ocean, and such parts of its waters as 
may flow into places so situate and secured by the circumja- 
cent land, as to afford a harbor or protection for vessels from 
the winds, which make the sea dangerous. ‘The open sea, 
the high sea, the ocean, is that which is the common high- 
way of nations, the common domain within the body of no 
country, and under the particular right or jurisdiction of no 
sovereign, but open, free and common to all alike, as a com- 
mon and equal right. Mr. Webster, in his argument of Be- 
vans’ case, says, there is a distinction between the meaning 
of the terms ‘ high sea’ and ‘sea;’ that the high seas im- 
port the open, unenclosed ocean without the fauces terra,—and 
he is not contradicted by the opposite counsel. Certainly, 
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ports and harbors, which lie within the body of a country, 
are not part of the high seas, according to Lord Hale’s defi- 
nitions. This learned lawyer further says, and we think 
with good reason, that ‘the common and obvious meaning 
of the expression “ high seas,” is also its true legal meaning. 
The expression describes the open ocean, where the dominion 
of the winds and waves prevails without check or control. 
Ports and harbors, on the contrary, are places of refuge in 
which protection and shelter are sought, within the enclosures 
and projections of Jand.’ So are the high seas distinguished 
from havens. This appears to us to be a just genefal view, 
without meaning to adopt the whole extent to which the 
force of the expressions might carry us. 

The act of Congress, so far from weakening, gives a 
strong confirmation to the definitions and distinctions we 
have alluded to; and the decisions of the Supreme Court 
upon this act entirely uphold them. On turning to the act 
it will be found, that in describing the offences, over which 
jurisdiction is given to the courts of the United States, a ma- 
terial variance occurs in relation to the place at which the 
fact is committed, nor does this appear to have been the effect 
of accident, inadvertence, or caprice ; at least, no court can 
be justified in assuming that supposition as the ground of 
its opinion. Thus it is enacted by the 8th section, that ‘ if 
any person shall commit murder upon the high seas, or in 
any river, haven, basin, or bay, out of the jurisdiction of any 
particular state,’ &c. But, in providing in the 12th section 
for the punishment of manslaughter, in describing the place, 
the ‘high seas’ only are mentioned, and the words ‘any 
river, haven,’ &c. are omitted. So by the 8th section, rob- 
bing, or piratically running away with a vessel, is punishable 
by the courts of the United States, if done on the high seas, 
or in anv river, haven, &c.; but in the 16th section, which 
punishes the taking and carrying away the personal goods of 
another, with intent to steal or purloin them, the places with- 
in which the offence or fact must be committed, must be ‘un- 
der the sole and exclusive jurisdiction of the United States, 
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or upon the high seas,—not a word is said about a river, 
haven, basin, or bay, out of the jurisdiction of any particular 
state. It would seem, then, that in relation to these ‘ kin- 
dred crimes,’ murder and manslaughter, robbery and larceny, 
Congress has thought proper to make the sphere of jurisdic- 
tion in the higher crimes larger than for the lesser, leaving 
the latter to the courts of the nation within whose jurisdic- 
tion a crime was committed. The Chief Justice, in Wiliber- 
ger’s case, says, ‘ Congress has shown its attention to the dis- 
tinction between the “ high seas” and a “ river, haven, basin, 
or bay,” and can we disregard it, especially under the well- 
known rule, that a penal statute shall be construed strictly. 
If we were to adopt the construction contended for by the 
District Attorney, there would be little or no difference Le- 
tween the high seas and a river, haven, basin, or bay ; for if 
the ebbing and flowing ofthe tide—a fresh or salt water, are to 
make the difference, it is obvious that the high seas will be 
found to extend many miles into rivers, many miles into the 
interior of the country, and surrounded on many sides by 
countries. If all salt water below low-water mark be a part 
of the high seas, we shall find it where a sloop cannot float, 
and the water is never ruffled by the wind. If, says the 
Chief Justice, ‘the words be taken according to the common 
understanding of mankind, if they be taken in their popular 
and received sense, the “ high seas,” if not in all instances 
confined to the ocean which washes a coast, can never extend 
to a river about half a mile wide, and in the interior of a 
country.’ He evidently favors the opinion, that the terms are 
confined to the ocean which washes a coast. But is not the 
case of an inlet or basin, half a mile wide, in the interior of 
the country, the same in principle as a river of the same de- 
scription? ‘The position of the water in relation to the adja- 
cent country and the main sea,— it being within or without a 
county or a local territorial jurisdiction, and not a common 
domain, an open highway for all nations,—furnishes the char- 
acteristics of the high sea, and not the circumstance of the 
place being a river, or a basin—salt water or fresh, above or 
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within the flow of the tide; I mean in reference to the crimi 
nal jurisdiction of the court. As it must be conceded that 
the act of Congress makes a clear distinction between the 
high seas, and a river, haven, basin, or bay, it must follow 
that a place which falls under either of these descriptions can- 
not, in the construction of the act, be construed to be the 
high seas, for that would be to make them the same, and 
to confound what Congress intended to separate. Adverting 
then to the place in which the offence in this case was com- 
mitted, as described by Capt. Watkins, can we hesitate to 
say that it falls directly within the description of a haven, 
basin, or bay ; and if so, it cannot be the high sea, in the 
meaning of the act. Can it be called the open ocean, the 
high seas, according to any of the definitions or opinions we 
have referred to ? 

We have quoted Lord Hale’s definition of a haven, as it 
seems to describe very exactly the place in which the sloop 
was anchored. It was ‘a place for the receipt and safe riding 
of ships, so situate and secured by the Jand circumjacent, that 
the vessels thereby ride at anchor safely, and are protected 
by the adjacent land from injurious or violent winds.’ Was 
not the ‘Great Harbor’ of Long Island just such a place? 
Is it not so understood from its name, Great Harbor, to dis 
tinguish it from a smaller inlet of water from the sea, at 
some distance from it? Was the ocean, the high sea, ever 
called a harbor? If, then, we refer ourselves, as the Chief 
Justice has done, ‘to the common understanding of mankind,’ 
to the understanding of those who have a particular and prac- 
tical knowledge of the place in question, and we find them 
denominating it a harbor, which is a port or haven for ship- 
ping, how can we adjudge that this harbor is the high sea, 
which has forever been distinguished from a port or haven, 
both in its legal and common signification. To say that the 
high sea is a port or haven, or that a port or haven is the 
high sea, would be deemed an absurdity by all who have 
any knowledge of the terms. If we look to the English lexi- 
cographers for the meaning of these terms,—haven, basin, bay, 

VOD. XIII.—NO. XXVI. 4 








286 Jurisdiction of Larceny on the High Seas. _[ April, 


—we shall find no difference between them and Lord Hale; 
haven, a port, a harbor, a station for shipping ;—basin, a part 
of the sea enclosed in rocks ;—bay, an opening into the land, 
where the water is shut in on all sides except at the entrance. 
Hither of these definitions fully meets the description of the 
Great Harbor of Long Island, as given by Capt. Watkins, as 
well as by the draft or chart that has been shown to the 
court. If, then, the place in question be a basin, haven, or 
bay, it is exactly the sort of place mentioned in the act of 
Congress, as distinguished from the high seas, in the same 
act, and cannot therefore be embraced in the term high seas, 
as there used and intended. The place was the haven or 
harbor of the island, and no part of the high sea. 

Some of the decisions of Judge Story are supposed to sup- 
port the construction of the District Attorney. They will not 
be found to do so. 

The case of the United States v. Ross, 1 Gall. 164, was an 
indictment for being present, aiding and abetting in the mur- 
der of a colored man, on board the schooner Pocahontas, on 
the high seas, near the Cape de Verd Islands. ‘The vessel 
was at anchor in an open roadstead, or bay, near the Island of 
St. Jago,—about half a mile from the shore, and a mile from 
the town of Riga. By adverting again to Lord Hale, we 
shall see that a road is an open passage of the sea ; that it lies 
out at sea; but that, in respect of the situation of the adjacent 
land, and ihe depth and wideness of the place, it is a safe place 
for the common riding and anchoring of ships. This is wholly 
unlike the place in which the Charles William was lying in 
the harbor of Long Island. Judge Story, in giving his opin- 
ion of the meaning of the act of 1790, says—‘ From the 
language of the act, I am of opinion that the words “high 
seas,” mean any waters on the sea coast, without the bounda- 
ries of low-water mark, although such waters may be in a 
roadstead or bay, within the jurisdictional limits of a foreign 
government.’ In the case before us, the offence was not com- 
mitted in waters on the sea coast, nor in a roadstead. By the 
coast, | understand the edge of the Jand next the sea. In our 
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case, there was a bar or reef, over which the sea did not flow. 
Between the sea and the entrance of this haven or basin you 
had two milesto go, says the captain, to get to sea; by which 
expression it is clear, that the witness did not consider the wa- 
ter between the bar or reef and this basin, to be the sea. The 
sea coast then was two miles outside of, or beyond the en- 
trance to this place or harbor. We have also shown that it 
is not a roadstead, and it is thus entirely clear of the opinion 
of Judge Story in the case of Ross. 

In the case of the United States v. Smith, the vessel on 
board of which the crime was committed, was lying outside 
the bar of Newburyport harbor, but within three miles of the 
shore. The Judge thought she was on the high seas: 
“For it never has been doubted that the waters of the ocean 
on the sea coast without low-water mark, are the high seas.’ 
‘i'he Charles Wiliiam was lying inside the bar, in the port or 
harbor of Long Island, and not on the waters of the ocean on 
the sea coast. 

In the United States v. Hamilton, (1 Mason, 152,) the 
Judge only says, that a ship lying in an enclosed dock in the 
port of Havre, was not on the high seas—That was the case 
he had to decide. 

In case of the sloop Abby, (1 Mason, 360.) the vessel 
was five miles off Cape Elizabeth, and the Judge says, that 
‘all waters below the line of low water mark, on the sea coast, 
are comprehended within the description of the “ bigh seas.” ’ 

If this indictment cannot be maintained under the law of 
1790, it has been argued by the District Attorney that it is 
embraced by the provision of the 5th section of the act of 
3d of March, 1825. That section enacts that ‘if any offence 
shall be committed on board of any ship or vessel belonging 
to any citizen or citizens of the United States, while lying 
in a port or place within the jurisdiction of any foreign state 
or sovereign, by any person belonging to the company of the 
said ship, or any passenger, on any other person belonging to 
the company of the said ship, or any other passenger, the 
same offenve shall be cognizable by the proper Circuit Court of 
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the United States.’ It is contended that this provision is not 
confined to offences upon or against the person, but extends 
to any wrong done to one of the ship’s company, or a 
passenger, in his person or property. It appears to us that 
the obvious and only meaning of the words, restricts the 
jurisdiction here given to the circuit courts to offences upon 
the person of an individual, and cannot, by any reasonable 
construction, be extended to offences upon or against the 
property of another. ‘l'o adopt the construction contended 
for, we must strike out these most significant words, or give 
them no meaning or effect, to wit:—‘on any other person 
belonging to the company of the said ship, or any other 
passenger,’ —for without these words, we should have the law 
precisely as it is said to be with them by this argument. It 
is uranifest that, by omitting these words, the section will have 
the general operation contended for, and that these wor's 
limit and restrain that operation, and are, doubtless, inserted 
for that purpose. We cannot erase this part of the section, 
nor refuse to give them their plain and obvious interpretation. 
We think the case is not embraced by this section. 

Another attempt is made to sustain the prosecution,—it is 
said that even if the original taking was in a place not within 
the jurisdiction of the court, yet that the goods were after- 
wards taken by the offender upon the high seas, and brought 
within the jurisdiction, which therefore attached to them, 
such bringing being in law a new taking, and a new lar- 
ceny ; and it is likened to the taking stolen goods from one 
country into another. We do not see the analogy or agree- 
ment between the cases. No case has been shown where 
goods, stolen in a foreign state or jurisdiction and brought iuto 
Ergier4, were held to be within this principle of the common 
law. In 2 East, 776, after stating the principle, that the 
possession of the goods by a thief is larceny in every country 
into which he carries them ; the author gives the exception to 
this rule; ‘As where the original taking is such whereof 
the common law cannot take cognizance, as of goods obtained 
by theft or robbery at sea, and afterwards carried into some 
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county ; in which case the common law gives no jurisdiction 
to inquire of the felony.’ So of goods taken in Scotland, and 
brought into England. The decisions in the state courts of 
these United States have differed, upon extending this 
common law principle to the case of goods stolen in one state, 
and carried into another, although it is adopted as to the 
counties of the same state. In Massachusetts and Connecti- 
cut the courts have recognised the principle in relation to differ- 
ent states; in New York and Pennsylvania the contrary 
doctrine has been asserted. In the case of Simmons v. 
the Commonwealth, 5 Binn. 617, Chief Justice Tilghman 
gave the opinion of the Supreme Court. ‘The property was 
originally stolen in the state of Delaware, and the thief 
brought it to this city. It was adjudged that he could not be 
indicted here for the felony. The Chief Justice considers 
the principle, even as to counties, asubtle one, and does not 
seem inclined to favor it. As to the convenience of the practice 
he says, ‘1 had rather see one hundred culprits escape, than 
extend such jurisdiction a hair’s breadth beyond its constitu- 
tional limits.” We think the prosecution cannot be supported 
on this ground. 

The last effort made by the District Attorney to bring the 
defendant within the grasp of the law,—and we think the 
circumstances of the case, so far as we know them, fully 
justifies all his zeal to punish the offender,—is to contend that 
the offence described in the Act of Congress, is not the tech- 
nical common law crime of larceny, and therefore not to be 
judged by the rule which governs that offence, ‘o wit, that it 
is committed and complete when and where the original tak- 
ing of the goods is perpetrated ; that the act does not speak 
of a larceny, or of stealing, but simply of taking and carrying 
away the goods with inten! to steal or purloin them. The. 
argument then is, that the carrying this property in or over a 
place, to wit, the high seas, which is within the jurisdiction of 
this court, is an offence cognizable by this court. It is to be 
observed that the carrying the goods is not a distinct substan- 
tive offence ; the words of the act are, ‘shall take and carry 

4* 








290 Of Real Actions. [ April, 


away,’—not or carry away. ‘The crime is therefore complete 
when the goods are taken and carried the smallest distance 
from the place from which they were taken. Any further 
carrying does not add anything to the offence, much less can 
it create a new one. But to complete the description of the 
crisne, there must be both a taking and a carrying away ; and 
to give this court jurisdiction of it, both must be done in a 
place over which that jurisdiction extends. In nieeting this 
point in this way, we would not be understood to sanction the 
opinion that the offence described in the Aet of Congress is 
not a larceny. 





ART. IV.—OF REAL ACTIONS. 
(from M58. of the late Chief Justice Parsons. } 


The remedies for injuries done to real property, by ouster or dispossession, 
are by writ, or by entry without writ. 
The several kinds of writs used in Massachusetts, are 
lL. The writ of right. 
2. The writ in nature of a writ of right. 
The writ of entry. 
. The writ of ejectione firma. 
The writ quare ejecit infra terminum, and 
The writ de partitione facienda. 


~ WwW 
? 


ow 


I. 


Tae writ of right. The writ of right lies for the ten- 
ant in fee-simple against the tenantof the freehold, when the 
mere right of the parties is to be tried. It has its name from 
the form of the precept to the Lord of the Court, in which he 
is commanded ¢o do full right te the demandant, and it is 
sometimes called a writ of right right. In this writ the de- 
mandant claims the tenements as his right and inheritance, 
and alleges an actual seizin of himself or of come ancestor 
whose right has descended to him, and a deforcement by the 
tenant. 


eee 
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Il. 


The writ in nature of a writ of right. There are five 
kinds of writs, which are denominated writs in nature of a 
writ of right. 

. The writ de rationabili parte. 

2. The writ of Formedon in descender. 

3. The writ of Formedon in remainder. 

4. The writ of Formedon in reverter. 
5 
6 
1 


— 


. The writ of dower. 

. The writ Quod ei deforciat. 

. Of the writ de rationabili parte. The writ de rationa- 
bili parte lies only between privies in blood, when ove coheir has 
deforced another of lands of which the common ancestor was 
seized in fee simple. As, when one coheir disseized the an- 
cestor ; or when the ancestor died seized, and one coheir en- 
tered on his death, and kept out the other coheirs ; or if the an- 
cestor had made a lease for life, and died, and on the death of 
the tenant for life, one coheir had entered and kept out the 
rest. And it may lie, when, after the ancestor’s death, the 
coheirs had all entered, and before partition, one coheir had dis- 
seized the others. 

In this writ, the demandant claims his reasonable part of 
the tenements which happened to him of the freehold of his 
ancestor, and he alleges that his ancestor was actually seized 
of the whole of the tenements in fee and right, and that on 
his death the right descended to all the coheirs, but that the 
tenants hold the whole of the tenements, and of his reasona- 
ble part deforce him. 

This writ is considered as of the nature of a writ of right, 
because in the precept the Lord is commanded to do full right 
to the demandant. It is also called a writ de rationabili parte, 
because the demandant claims by it his reasonable part of 
the tenements. 

2. Of the writ of Formedon in descender. When lands 
&c. are limited toa man in tail, and the donee being seized in 
tail, or any of the issue in tail being seized, alieneth in fee, or 
being disseized dieth, this writ lieth for the issue in tail to re- 
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cover the lands so limited. In this writ, the demandant de- 
mands the tenements which the donor gave to the donee in 
tail, which, after the deaths of the several heirs in tail and of 
the tenant in tail last seized, ought to descend to the deman- 
dant as heir in tail, according to the form of the gift in tail. 

If lands are given to Jobn in tail, remainder to Thomas in 
tail, and, on John’s death without issue, Thomas enters and is 
seized in tail and alieneth in fee, or is disseized and dieth leav- 
ing issue, or on his death a stranger abate, his issue shall have 
a formedon in descender, because his aucestor was seized, and 
he claims by descent. 

As estates tail are not within the statute of descents, but de- 
scend according to the course of the common law, they may 
sometimes descend to coparceners in tail. The law hath 
therefore provided another writ of Formedon in descender, 
called Insimu! tenuit, for one coparcener in tail or her issue, 
before partition be made of the land. 

When one coparcener in tail alieneth her part to a stranger, 
and dieth without issue, the other coparcener or her issue may 
have this writ. Or if the coparcener who hath aliened her 
part die leaving issue, her issue may have this writ. Or if 
one coparcener die leaving issue, and the other coparcener or a 
stranger oust the issue, the issue or heir in tail may have this 
writ. Also one coparcener shall have this writ against a 
stranger on the seizin of her ancestor, without joining the 
other coparcener who is in possession of her own part. 

If lands entailed descend to two coparceners and one enters 
into the whole and keeps the other out, and the other hath 
issue and dieth, and afterwards she which entered dies without 
issue, the issue of the other coparcener shall have two writs of 
Formedon, one for each moiety. In one she may declare on 
the seizin of his grandfather, and not in the insimul tenuit, 
because his mother never held together with his aunt. But in 
the other he shall declare on the seizin of his aunt, who insi- 
mul tenuit with his mother. But if the aunt who entered 
into the whole, entered generally and die without issue, the 
issue of the mother may declare upon the seizin of the mother 
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who insimul tenuit with the aunt. For the possession of one 
is in this case the possession of both. 

Also if one coparcener enter into the whole and alieneth in 
fee, and dieth without issue, the other coparcener shall de- 
mand one moiety as heir of her father and the other moiety 
as heir to her sister. 

3. Of the Formedon in remainder. A Formedon in 
remainder lieth when lands are given in tail, remainder in tail 
or in fee, and the tenant in tail alieneth or is disseized and 
dies without issue, or when he dies seized without issue and a 
stranger abates, for then he in remainder or his heir shall have 
this writ. This writ also lies when lands are given for life, 
remainder in tail or in fee, and the tenant for life alieneth in 
fee, or in tail, or, for life, and die ; or if he die scized and a 
stranger intrudeth, then he in remainder or his heir or assignee 
shall have this writ. Also if the donor or his heir grant the 
reversion in tail, the grantee shall be so entitled to this writ, as 
holding a remainder, because the reversion is in the donor or 
his heirs. In this writ the demandant demands the tene- 
ments which the donor gave to the tenant in tail and his issue, 
so that if the tenant in tail die without issue, the tenements 
should remain to the demandant according to the form of the 
gift. 

If the demandant claims as grantee of the reversion, then 
he demands the tenements which the donor gave to the tenant 
in tail, and which the donor afterwards granted to the deman- 
dant, and whi_h, after the death of the tenant in tail without 
issue, ought to remain to the demandant according to the form 
of the grant aforesaid. 

4. Of the Formedon in reverter. The writ of Forme- 
don in reverter lies when lands are given in tail and the donee 
in tail dies without issue, then the donor or his heirs or the 
grantee in fee of the reversion or his heirs may have this 
writ. If the donor or his heir bring this writ, the demandant 
demands the tenements which he or his ancestor gave to the 
tenant in tail, so that if he died without issue the tenements 
should revert to the donor or his heirs, according to the form of 
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the gift aforesaid. If the writ be sued by the grantee of the 
reversion or his heir, then the demandant demands the tene- 
ments which the donor gave to the tenant in tail, and which 
the donor afterwards granted to the demandant or his ancestor 
in fee, so that if the tenant in tail die without issue, the tene- 
ments should revert to the demandant or his ancestor in fee, 
according to the form of the grant aforesaid. 

The writ of Formedon is considered to be of the nature of 
a writ of right, because it is a writ of the highest nature the 
demandant can have ; it is called a Formedon because the de- 
mandant claims sceundum formam doni, and it is in the 
descender, remainder, or reverter, as the demandant claims as 
issue in tail, by descent, or in remainder or reversion. 

5. Of the writ of dower. This writ lieth when a woman 
taketh a husband who is seized, at any time during the cover- 
ture, in fee simple or fee tail, of such estate as the issue between 
them may inherit, and dieth, then the widow may have this 
writ to recover her dower. Italso lies when the wife is di- 
vorced from the husband a vineulo for adultery committed by 
him. 

The writ and the process are prescribed by Statute, and 
they very little resemble the writ of right of dower or the 
writ of dower unde nihil habet at the common law, unless 
in the pleadings. By the Statute it lieth against the tenant in 
possession, or against him who hath or claimeth to have right 
or inheritance in the lands. And when the wife is divorced 
for the adultery of the husband, he may be the tenant to the 
writ. The Statute doth not prescribe the estate of which the 
widow is dowable, but leaves it to the common law. 

When the husband dies seized intestate, a summary method 
is prescribed by statute of assigning to the widow her dower, 
by warrant of the Judge of Probate, without writ. 

6. Of the writ Quod ci deforceat. The writ of quod ei 
deforceat, lies at common law for tenant in tail, tenant by the 
courtesy, tenant in dower, and for tenant for life when they lost 
their land in a real action by default. But as, by our statute, 
a default shall be taken as aconfession, which is like a render 
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in a real action, this writ will not lie in those cases in this State. 
It also lies at common law, when in a real action against hus- 
band and wife, for lands holden by the wife in tail, the lands 
were recovered by default or render, then the wife after the 
husband’s death may have this writ. And in this case this 
writ lieth in this State. But in the other cases, there is no 
remedy in the ordinary course of law. 

It lies against the recoveror, his heir or allienee—But it 
doth not lie for the heir of the tenant in tail, who may bring 
his formedon. 

It has its name for the allegation in the writ, that the ten- 
ant has deforced the demandant, quod ei deforceat: For the 
tenant entering by judgment cannot, so long as it is in force, 
be a disseizer, abater, or intruder—He is thereof a deforceant. 


Il. 


Of the writ of entry. The writ of entry lieth either 
upon a disseizin, an abatement, or au intrusion. It is either 
possessory or ancestral. When the demandant in his writ 
declares upon his own seizin, it is a possessory writ of entry. 
When in his writ he declares on the seizin of his ancestor, 
it is an ancestral writ of entry. Ancestral writs of entry are 
also either ancestral droiturel, or ancestral possessory. When 
the demandant in his writ declares upon a disseizin to his 
ancestor, and upon the descent of the right to him, it is an 
ancestral droiturel writ of entry. When in his writ he de- 
clares upon an abatement made on his ancestor’s dying 
seized, and on the descent of the right to him, it is an ances- 
tral possessory writ. 

In this. writ the demandant not only states his own title, 
but he also states the wrongful entry and the manner in 
which the tenant to the writ came to the tenements ; and for 
this reason it is called a writ of entry, as distinguished from a 
writ of right, in which the demandant shows his own right, 
and the deforcement, generally, of the defendant. 

The tenant to the writ may have his entry into the tene- 
ment demanded in four different ways, to each of which the 
form of the writ is adapted. 
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The tenant may enter by his own wrong; or he may 
enter as heir or alienee of him who wrongfully entered, or he 
may enter as the heir or allienee, of the heir or allienee of 
him who wrongfully entered. In these three ways the tenant 
is said to have entered in the degrees. But if he enter in 
any other way, he is said to have entered without or after the 
degrees. 

As the writs were originally in Latin, these several forms 
of the writ of entry derive their names from certain discrimi- 
nating Latin words in the original writs. 

1. Of the writ of entry in the first degree, also called 
writ of entry in the quibus. The writ lieth in this form 
when the tenant to the writ entered of his own wrong. The 
demandant demands the tenements against him, of which (de 
quibus) he unjustly, and without judgment of law, disseized 
the demandant, or his ancestor, from whom the right de- 
scended to him. 

2. Of the writ of entry in the second degree, also call- 
ed a writ of entry in the per. The writ lieth in this form 
when the tenant to the writ is the heir or alienee of him 
who tortiously entered. The demandant demands the tene- 
ments against him, into which he had no entry but by (per) 
the wrong doer, who unjustly, and without judgment of law, 
disseized the demandant or his ancestor, from whom the right 
descended to him. 

3. Of the writ of entry in the third degree ; also called 
a writ of entry in the per and cui, but oftener in the cui. 
The writ is in this form, when the tenant to the writ is the heir 
or alienee of the heir or alienee of him who wrongfully en- 
tered. The demandant demands the tenements against him 
into which he had no entry but by (per) the heir or alienee 
of the wrong doer, to whom, cui, the wrong doer demised 
them, who unjustly, and without judgment of law, disseized 
the demandant or his ancestor, from whom the right descend- 
ed to him. 

4. Of the writ of entry without the degrees, called 
also writ of entry in the post. If the tenant to the writ 
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claimed the freehold by or through a descent or alienation of 
the heir or alienee of the heir or alienee of the original wrong- 
doer, no writ of entry did lie against him at the common 
law, but the demandant was driven to his writ of right, and 
to relieve him in this case the Statute of Marlbridge gave 
him this writ. But in all cases, where the tenant to the writ 
had not his entry in the degrees, nor by or through a descent 
or alienation from him in the cuz, a writ of entry in the post 
lay at common law. In the writ of this form, the demand- 
ant demands the tenements against the tenant who had not 
entry but after (post) the disseizin, which the disseizor un- 
justly, and without judgment of law, committed to the de- 
mandant, or to his ancestor, from whom the right descended 
to him. In explaining the forms of the writ of entry, when 
within or without the degrees, I have supposed the wrong- 
ful entry to be by disseizin, but the explanation would have 
been the same, had the original wrong been either an abate- 
ment or intrusion, In further illustrating the distinction be- 
tween the forms of the writ of entry, it. may be observed, 
that a degree may be made by act of the law, as by descent, 
or by act of the party, as by lawful alienation, and in no other 
way, except the first degree, which is made by a wrongful 
entry. Therefore a degree is not made by record, nor by 
succession, nor by a disseizin, abatement or intrusion, after 
the first tortious entry. If the disseizor enfeoff the common- 
wealth, who after enfeoff I. S., the disseizee shall not have a 
writ of entry against 1. 5. in the cuz, but in the post ; for the 
alienation of the commonwealth by record not making a de- 
gree, I. S., is not within the degrees. So if L. S., who is not 
the disseizee, recover his seizin by judgment against the dis- 
seizor, or against those who lawfully claim under him, the 
disseizee shall have his writ of entry in the post against 
{. S., for he is not within the degrees by his recovery. If the 
disseizor enfeoff the parson of a parish in fee to hold to him 
and his successors in right of the parish, and on the death 
of the parson his successor enters, the writ of entry in the 
post shall lie against him, his title by succession not making 
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a degree. If the tenant claim, under a disseizin, abatement 
or intrusion, committed against him who first wrongfully en- 
tered, or against him in the per or cui, a writ of entry in 
the post lies against such tenant, for he is not within the de- 
grees, not deriving his title from the disseizor by descent or 
lawful alienation. If lands descend from, or are aliened by 
a disseized to a woman who dies, leaving a husband who is 
tenant by the courtesy, the disseizee or his heirs shall have a 
writ against the husband in the post, for tenant by the cour- 
tesy is not within the degrees, his title being neither by law- 
ful alienation nor by descent. 

If the disseizor or his alienee die seized, and the heir 
assigns the widow her dower, she is within the degrees, the 
assignment being considered as an alienation, but she is in 
by her husband, after assignment by the heir, as her seizin 
is then a continuance of her husband’s seizin. So if the hus- 
band alien and die, and the alienee assign the dower, the 
widow may be within the degrees if the alienee be in the per, 
for she is in by the alienee. 

But if the dower be assigned the widow by a tenant of the 
freehold who does not hold under the wrongful entry, either 
by descent or lawful alienation, then the widow is not within 
the degrees. So if the widow recover her dower by writ of 
dower at law, she is not within the degrees, but is in by 
matter of record, and in these two cases a writ of entry in the 
post lieth against her. If the widow of an intestate have her 
dower assigned her by warrant from the judge of Probate, it 
seems that she may be within the degrees and be in by her 
husband, as the proceedings in the Probate Court are not in 
the nature of an adversary suit, but a summary mode of as- 
signment where her right is not contested. Also the proceed- 
ings of the probate court are not matter of record within the 
intent of the common law. Ifthe husband die seized, and 
devise the land to a stranger, who assigns the widow her 
dower, she may be within the degrees, as the devisee in this 
case is quasi an heir, the law casting the freehold upon him 
on the death of the testator, and in this case I conceive she is 
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in by her husband. If the commonwealth oust I. S. without 
good cause, and afterwards enfeoff I. N., I. S cannot have a 
entry against I. N., for his entry was not tortious, but he is in 
by the commonwealth, whom the law will not suppose made 
a tortious ouster. In this case I. S. ic driven to his writ of 
right against I. N. But if the commonwealth, without ousting 
1. S., enfeoff I. N. of his lands who enters, I. S. may have a 
writ of entry in the quibus against I. N. as a disseizor. 

Of the several kinds of writs of entry. Writs of entry 
are of several kinds. 1. The writ of entry on disseizin. 
2. The writ of entry on abatement. 3. The writ of entry on 
intrusion. 4. The writ of entry ad communem legem. 
5. The writ of entry in casu consimili. 6. The writ of 
entry in casu proviso. 7. The writ of entry cui in vita, in- 
cluding the sur cui in vita. 8. The writ of entry cui ante 
divortium, including the sur cui ante divortium. 9. The writ 
of entry dum fuit non compos mentis. 10. The writ of entry 
dum fuit infra etatem. 11. The writ of entry ad termi- 
num qui preteriit. All these kinds of writs must be brought 
against the tenant of the freehold. And the three first kinds 
lie in the guibus, in the per, in the cuz and the post, because 
the original entry was tortious: but the others lie only in 
the per, cui, and post, because the original entry is not 
tortious. 

1. Of the writ of entry on disseizin. The writ of entry 
on disseizin lieth for tenant in fee simple, on a disseizin done 
to his ancestor or to himself. It lieth for tenant in tail for a 
disseizin done to himself, and it lieth for a tenant for life on a 
disseizin done to himself. 

2. Of the writ of entry sur abatement. This writ lieth 
only for tenant in fee simple, when the ancestor dieth seized, 
and a stranger abateth to the interruption of the entry of the 
heir. 

3. Of the writ of entry sur intrusion. When tenant for 
life, or in dower, or by the courtesy, dies seized, and a stranger 
intrudes into the land, then he in reversion, or remainder, or 
his heir or assignee, shall have this writ. It alsolies for him 
in remainder or reversion for life. 
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There is a peculiarity in the form of this writ, when it is 
brought in the guibus. The demandant demands the land 
against the tenant, which he claims us his right and inherit- 
ance, and ‘into which he hath no entry but by the intrusion 
which he made into it after the death of tenant for life, in- 
stead of, and ‘ who intruded himself into it’ after the death 
of tenant for life. But when brought in the per, cui or post, 
the wrong-doer is said to have intruded himself. 

4. Of thewrit of entry ad communem legem. When 
tenant by the courtesy, tenant in dower, or tenant for life, aliens 
the lands soholden, either in fee, in tail, or for the life of another, 
and dies, this writ lieth for him in reversion or remainder 
in fee, his heir or asignee, or for him in reversion, or remain- 
der for life, for each of whom a form of this writ is prescribed. 
But it does not lie until the death of the tenant, notwithsta:.:!- 
ing his alienation. But a recovery against the tenant on de- 
fault or render is considered as an alienation. If tenant in 
dower hath her dower by assignment, she then is said to hold 
ex dono, &c.; but if she have by recovery in a writ of dower, 
then the recovery must be shown. 

5. Of the writ of entry in casu consimili. When tenant 
by the courtesy or for life aliens in fee, in fee-tail or for the life 
of another, then he in reversion or in remainder in fee, his 
heir, or asignee may have the writ in consimili casu, during 
the life of tenant for life. It lies also for tenant in tail, in re- 
version, or remainder. 

This writ lay not at the common law, but was given by the 
Stat. W. II. c. 24. 

6. Of the writ of entry in casu proviso. When tenant 
in dower, either by assignment or recovery, grants her estate 
either in fee, in tail, or for life of another, then he in reversion 
in fee, in tail, or for life, his heir or asignee, shall have the 
writ in casu proviso during the life of tenant dower. This 
writ lay not at the common law, but was given by the Stat. 
of Chester. c. 7.! 


* Since the Stat. 2 Hen. VII. c. 20. an entry can be made after the alienee 
died seized, so that on entry the reversioner may have a writ of entry sur disseizin. 
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It may be convenient here to remark the distinction be- 
tween the four last writs, all of which are to give a remedy 
on the determination of an estate for life. 1. The writ of 
intrusion lies, when tenant for life dies seized. 2. The writ 
ad communem legem lies, when tenant for life had aliened, 
but not until after his death, for at common law the rever- 
sioner had no remedy by writ before entry, for the forfeiture 
by tenant for life, by alienation, during his life. 3. But 
when tenant in dower forfeited by alienation, a remedy was 
given to the reversioner in her life, by the writ in casu proviso. 
4. Which remedy was extended to a forfeiture by alienation 
by tenant by the courtesy, or for life, by the writ in consimili 
casu, in the life of such tenant. 

7. Of the writ of entry cui in vita. When the hus- 
band during the coverture alieneth, either in fee, in tail, or 
for life, the inheritance or freehold of the wife, after his death 
the widow may have this writ. It has its name from the alle- 
gation in the writ, that the tenant had no entry but by her 
former husband, who demised it to him whom in his life she 
could not contradict, cui in vita sua contradicere non potuit. 

This writ lies not only when the husband in fact demised 
the wife’s land, but it lies also on a constructivedemise. Thus 
when husband and wife are sued in a real action for lands 
holden by the wife in fee simple, and the husband suffers 
judgment by default or render, the wife after his death shall 
have this writ as on a demise by her husband. Stat. W. II. 
c. 3. Before this Statuteshe was driven to her writ of right. 
So also by the equity of the same statute, if the husband lose, 
by default or concession, the wife’s estate for life, she shall 
have her cui in vita, but not if he lose her estate-tail. But if 
in a writ of right against husband and wife, for lands of the 
wife, if the recovery is had against them on verdict, 1 know of 
no remedy the wife or her heir can have, after the husband’s 
death. But in cases where the wife is not a party to the writ, 
she may enter, and then bring her writ of entry. But not 
before entry. For the demandant who entered by judgment 
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cannot be considered as entering tortiously, so long as the 
judgment remains in force. 

If the wife was joint-tenant with her husband before cover- 
ture, and during the coverture the husband alien, the wife 
shall have a cui in vita for a moiety only, the alienation of 
the husband operating as a severance of the joint-tenancy. 
But if the husband and wife purchase in joint-tenancy during 
the coverture, and the husband alien the whole, the wife 
shall have her cui in vita for the whole ; for as to purchases in 
joint-tenancy during the coverture, the husband and wife are 
but one person and hold by entireties. So if husband and 
wife and a third person, during the coverture, purchase in joint- 
tenancy, and the -husband alien the whole, the wife shall 
have a cui in vita for a moiety. If the wife was seized in 
fee simple during the coverture, and the husband alien ; afte: 
his death, and the death of the wife before she recover in a 
cui in vita, the heir of the wife may bring his writ, called a 
sur cui ip vita, but not if the wife was seized in tail, when he 
must sue his formedon in descender. Since it is enacted by 
Stat. 32 Hen. VIII. c. 28. that the alienation of the husband 


shall not take away the entry of the wife or her heir, the wife. 


or her heir may waive the cui in vita, and enter, and after 
bring a writ of entry on disseizin. 

8. Of the writ of entry cui ante divortium. When the 
husband, during the coverture, alieneth either in fee, in tail or 
for life the inheritance or freehold of the wife, then after a 
divorce a vinculo had, the wife may have this writ. 

The heir may also have his writ sur cui ante divortium 
when the wife was seized in fee: but if she were seized in 
tail, then he must have his formedon in descender. This 
writ has its name from the allegation that the husband de- 
mised it, whom before the divorce she could not contradict, 
cui ante divortium inter eos celebratum contradicere non potuit. 

The distinction between the cui in vita, and the cui ante 
divortium is, that in the former the right of the wife commen- 
ces on the death of the husband, and in the latter her right 
commences on the celebration of the divorce between them. 
If the husband and wife purchase in joint-tenancy during the 
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coverture, after the divorce they will hold as joint-tenants gen- 
erally, having now become two persons. 

And the right of entry of the wife and her heirs after the 
divorce is not taken away by the alienation of the husband. 
For the Stat. of 32 Hen. VIII. c. 28, provides that the aliena- 
tion of the husband shall not bea discontinuance of the wife’s 
rights. 

9. Of the writ of entry dum non fuit compos mentis. 
When a man who is non compos mentis alieneth in fee simple, 
in fee-tail for life or for years, his lands or tenements, and his 
alienee or lessee enter and deforce him, then he or his heir 
shall have the writ dum non fuit compos mentis. And the 
lessee for years by his entry is a deforciant of the freehold 
against whom this writ may lie. 

This writ has its name from the allegation it contains, that 
the demandant demised the tenements dum non fuit compos 
mentis. And it lies against the immediate alienee, and 
against him in the per, cui, and post. 

10. Of the writ of entry dum fuit infra etatem. 
When an infant aliens in fee, in tail or for life, his lands or 
tenements, after he attains to full age he may have the writ of 
dum fuit infra etatem. This writ lieth also for the heir upon 
the alienation of his ancestor within age. It has its name 
from the allegation in the writ that the demandant demised 
the tenements dum fuit infra etatem. 

The infant may enter when within age and avoid his own 
alienation, unless the alienee or his alienee had died seized. 
But he cannot enter and avoid his alienation after he is of full 
age. Vide’ Burr. Zouch v. Parsons. 'This writ, like the last, 
lies against the first alienee, and also in the per, cui, and post. 

ll. Of the writ of entry ad terminum qui preteriit. 
When a man makes a lease for life or years, and after the 
expiration of the same by efflux of time or surrender, the lessee 
or a stranger enters and detains the possession from the 
lessor, or his heir, or the grantee of the reversion, this writ 
lieth for them from whom the possession is thus detained. 

When a lessee for the life of another holdeth over after the 
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death of cestui que vie, this writ lieth against him; it also 
lieth against lessee for years, who holdeth over after his term 
is expired or surrendered. 

If the lessee hold over, and then alieneth, this writ lieth 
against the alienee in the per ; and if the first alienee again 
alien, it lieth against the second alienee in the cui, and if the 
second alienee, again alien, it lieth against the third alienee, 
in the post. 

If on the expiration of a lease for years, a stranger entereth 
and occupieth, this writ lieth against him in the post. 

But if on the expiration of a lease for life, a stranger enter, 
a writ of intrusion lies against him, and also this writ in the 
post. Also, if the lessee for life alien and die, he in reversion 
may have this writ, or a writof entry ad communem legem. 

This writ derives its name from an allegation in the writ 
that the lands were demised ad terminum qui preteriit, for a 
term which is passed. 

If either the lessee for years, who holds over and then aliens, 
or if his alienee be living, Lord Coke supposes that this writ 
does not lie against them, since the Stat. of W. II. c. 25, but 
only an assize of novel disseizin. In this his Lordship differs 
from the Register. But if both the lessee and alienee were dis- 
seizors at common law, which he admits certainly before that 
Statute, the writ of entry lay during the life of the lessee or his 
alienee. And the Statute having no negative words, must be 
cumulative. 

There is an advantage in suing out the novel disseizin 
rather than the writ of entry; for in the former writ, both 
the lessee, and the alienee, were made defendants, but in a writ 
of entry no one can be made a tenant to the writ but the ten- 
ant of the freehold. 

IV. 


Of the writ of ejectione firma. 'The writ of ejectione fir- 
me lieth for tenant for years against his lessor, a stranger, or 
any other who hath ejected him from his term. [If he in re- 
version suffer judgment to be recovered against him in any 
feigned suit for the lands demised, and the recoverer enter and 
oust the lessee, this writ lieth against him. And the plain- 
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tiff, if he recover, shall have judgment for his term, if it be not 
expired, and also for his damages, but for his damages only 
if his term be expired. 

V. 

Of the writ quare ejecit infra terminum. The writ 
quare ejecit infra terminum lieth for a term, or for years, when 
he in reversion enters and ousts him and afterwards aliens 
the same to a stranger in fee or for life, then the termor may 
have this writ against the alienee, and recover his term if it 
be not expired, and also his damages ; but if the term be ex- 
pired then he shall recover only his damages ; or the termor 
may enter on the alienee and bring his ejectione firme. But 
if the alienee was privy to the ouster, then the termor may 
have a writ of ejectione firme against him before entry. 
These two last writs are in the nature of a writ of trespass. 
The plaintiffs declares ina plea of trespass and ejectment vi et 
armis. 

Tenant at will, if ousted by a stranger, has no remedy but 
action of trespass to recover his damages. 


Vi. 

Of the writ de partitione facienda. This writ lies at 
common law, to compel parceners to make partition of the 
lands which they hold insimul and pro indiviso, and by anal- 
ogy it lieth in this State, to compel partition among coheirs 
also, who hold lands in the same manner. And by the Stat. 
31 H. VIIL. c. 1. and 32 H. VIII. c. 32, this writ lies to com- 
pel tenants in common who hold in communi et pro indiviso, 
and joint-tenants who hold conjunctim et pro indiviso to make 
partition between them of the lands so holden, either as of an 
estate of inheritance or for life or for years. This writ derives 
its name from the allegation contained in it, that the defend- 
ants will not permit partition to be made. 

At common law, if one parcener aliened her part to a stranger, 
the other coparceners might have partition against the alienee, 
for one coparcener by her alienation would not prejudice the 
other coparceners ; but the alienee could not have his writ of 
partition. Since the said statutes, the alienee may have this 
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writ against the other parceners, for he is tenant in common 
with them; but he cannot join with one parcener against 
another. But when the husband of one coparcener, or coheir 
purchased the part of a second coparcener or coheir, he and his 
wife might have partition against the third coparcener or coheir, 
and declare that they hold insimul et pro indiviso, notwith- 
standing the husband is a tenant in common, by his purchase 
with the other parceners, or coheirs, for he could not have this 
writ alone against his wife, and the third coparcener or coheir. 
So the tenant by the courtesy of one coparcener, coheir, or 
tenant in common, may have this. It also lies against him ; 
but that the partition may bind the reversioner, the tenant by 
the courtesy must pray in aid of him. The defendants in this 
writ are summoned to answer the plaintiffs ina plea of partition. 

Of Writs, considered in their several natures. Writs in 
real actions, which lie by tenant in fee simple, are considered as 
of three different natures. 

1. The writ of right is the writ of the highest nature, and 
after a judgment in that writ, the demandant can have no 
other writ. And if he sued out a writ of right, declaring on 
his seizin, and final judgment is against him, he cannot after- 
wards sue against the same tenant another writ of right de- 
claring on the seizin of his ancestor. For the mere right has 
already been tried, in which it was found that the tenant had 
a better right to hold, than he had to recover. If, on the 
trial, he cannot prove his seizin as alleged, he ought to discon- 
tinue his suit. 

2. The writ next in its nature to the writ of right, ds the 
ancestral writ of entry. If the demandant fails in this ac- 


tion on verdict, he can never after bring another ancestral’ 


writ of entry. And although the first writ may be brought 
on a disseizin done to the ancestor, and the second on an 
abatement made on the death of the ancestor, yet the two 
writs are of the same nature. Also if the first writ be within 
the degrees or without the degrees, and the second writ be dif- 
ferent in this respect from the first, yet they are both writs of 
the same nature. For the nature of the writs does not de- 
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pend on the manner of the tenant’s entry, but on the demand- 
ant’s title. 

If in the first, the demandant had alleged the seizin of 
his ancestor within forty years, and on failing to prove so 
recent a seizin, had judgment against him, and after sued 
another writ declaring on the seizin of his ancestor within 
fifty years, yet these two writs are of the same nature. 

3. The lowest writ in its nature is the possessory writ of 
entry. If the demandant has final judgment given against 
him in this action, he cannot sue against the same tenant 
another writ of the same nature. Although the two writs 
may vary in stating the manner of the tenant’s entry, or in 
the time in which the demandant was seized, yet they are 
writs of the same nature. 

The possessory writ of entry in the quibus is called a 
writ of entry in the nature of an assize. The assize of 
novel disseizin and this possessory writ both must be brought 
on the plaintiff’s own seizin, both lay against the disseizor, 
and in both the plaintiff might recover the land and damages 
at the common law. 

Fitzherbert considers the writ of entry on disseizin in all 
its forms, as a writ in the quibus, and in the nature of an 
assize, probably because, in all the forms, quibus is an em- 
phatical word. In the first degree it is de quibus the tenant 
disseized the demandant. In the other degrees and in the 
post, it is in quibus the tenant hath no entry by or after the 
disseizin committed by another. 

The distinction I have made appears to me the most per- 
spicuous, and agreeably to the learning of Lord Coke and of 
Booth on this subject. 

Mr. Justice Blackstone excludes the writ of entry de quibus 
from the degrees, and makes the writ of entry in the post the 
third degree. In this he is contradicted by all the old books 
on this subject, who all agree that the tenant in the post is 
not within the degrees, and that the writ of entry in the post 
was given by the statute of Marlbridge, after the second 
alienation or descent, because the tenant was without the 
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degrees. Also the writ of entry in the post lies at common 
law against the disseizor of the first disseizor, because an 
entry by disseizin on a disseizin did not make a degree. If, 
therefore, the writ of entry in the quibus is not in the first 
degree, there are but two degrees, the per, and the per and 
cui. But all the writers on the subject admit that there are 
three degrees in which the writ of entry may be brought. 

The writ of Assize, Ayel, Besaiel, Cosinage aud Nuper Obiit 
have never been introduced into our courts. The manner 
in which all juries are returned and impannelled, in the trial 
of all issues of fact, arising on the pleadings in civil actions 
renders the common law process in those writs impracticable 
And the several kinds of writs already introduced furnish con- 
venient remedies in all cases of injury to real property by ous- 
ter. Mr. Justice Blackstone intimates that in England, since 
all lands are holden in socage, and therefore devisable, the 
assize of Mortdancester would not lie. His reason is, that the 
three points to be enquired of by the assize, may all be found 
for the plaintiff, notwithstanding the devise. The points are. 
1. If the ancestor was seized in fee on the day of his death. 
2. If he died within fifty years. 3. If the plaintiff was his 
next heir. If no other points could be tried in the assize, then 
the reason would be conclusive. But the defendant may plead 
in bar of the assize, a release, warranty, and perhaps any 
other defence which is a confusion and avoidance of the 
three points, and on issue joined the trial is peremptory with 
out enquiring of the three points. ‘Thus a devise may be plead- 
ed in bar, which, if found for the defendant, would be peremp- 
tory. And an opinion of Serjeant Hill, that a writ of cosinage 
lay in England, is published in Wentworth’s Pleading. Vid 
Booth, 204. 208. 

Vil. 

Of the remedy by entry. A man having a right of entry 
into any lands may make a formal and peaceable entry 
thereon, declaring that he hereby takes possession. And, by 
this entry, he becomes in fact seized of the lands, and may 
convey them either by descent or purchase. If the lands lie 
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all in the same county, he may enter into part, declaring it 
to be in the name of the whole. Butif the lands lie in differ- 
ent counties, an entry must be made in each county. And 
if there be distinct disseizins, the entry must be made on each 
disseizor. Or if one disseizor hath made several feofments to 
two or more feoffees, there must be an entry on each feoffee. 
The right owner of the lands can enter when the wrongful 
entry was tortious, as by disseizin, abatement or intrusion, or 
the estate discontinued was forfeited. And when the discon- 
tinuance is by the husband of the wife’s lands, or by the wife 
of any estate in dower for life, or in tail of lands which she 
holds of the inheritance or purchase of her husband or his 
ancestors, the right of entry is not taken away. 

But the right of entry may be taken away by discontin- 
uance, by a descent cast after disseizin, abatement or intrusion, 
or by efflux of time. 


1. A discontinuance of an estate in lands and tenements 


:is when tenant in tail or any person seized in right of another, 


aliens the lands, then the issue or heir, or he in reversion or 
remainder cannot enter. Under this definition, tenant in tail 
might discontinue the entail, and the husband might discon- 
tinue the estate of his wife. But by the statute of 32 H. VIII. 
c. 28. the discontinuance of the wife’s estate by the husband 
shall not take away the entry of the wife or her heir, or of 
him in reversion or remainder. And by the statute of 11 H. 
VII. c. 20. the wife seized of an estate in dower for life or in 
tail on lands of the inheritance or purchase of the husband 
or his ancestors, cannot discontinue the estate tail, either 
when sole or with an afier husband, but the alienation is 
void. Therefore the only discontinuance in this State, which 
takes away the right of entry, is by the tenant in tail, not 
within the statute of 11 H. VIL. c. 20. 

2. At common law, if any man die seized of an estate of 
inheritance gained by disseizin, abatement or intrusion, the 
right of entry is taken away. And if such disseizor, abator 
or intruder alien the inheritance, and the alienee die seized, 
the right of entry is taken away. 

VOL. XI1.—NO. XXVI. 6 
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But descent does notjtake away,an entry, if he who dies 
seized had no estate of inheritance. The right owner may 
enter upon any disseizor, abator cr intruder. And tenant by 
the courtesy, in dower, for life or termor for years, aliening for 
a greater estate than their own, during the continuance of 
the particular estate, are disseizors, because such alienation is 
a forfeiture of the estate. He may also enter upon any alienee 
of a disseizor, abator or intruder. 

If tenant for the life of another hold over, after the death of 
cestui que vie, or if tenant for his own life after the surrender 
of his term hold over, the lessor or his heir have no right of 
entry, neither against the lessee or his alienee, for the lessee 
is in by deforcement, having first acquired the freehold right- 
fully. Also if tenant for years, or a stranger at the expiration 
of the term held over, Mr. Justice Blackstone says they are de- 
forcers, and consequently the lessor could not enter. But 
Lord Coke says the lessee is a disseizor at common law, for: 
by the possession of his term, he did not gain the freehold, 
and when he acquired it by holding over, he acquired it tor- 
tiously. 

3. The right of entry may be lost by efflux of time ; for 
by our statute of limitations, no person shall enter, unless 
within twenty years after their right of entry accrued. Provided 
if such person at that time, was an infant, feme covert, &c., 
in which case such person may enter within ten years after 
the expiration of the said twenty years. 


ART. V.—ON THE ENGLISH INNS OF COURT. 


WE propose, in the following article, to give an account of 
the various ranks into which the English bar is divided, and 
of the requisites to admission into each ; and also some slight 
notices of the origin, history, rules and regulations of the sev- 
eral Inns of Court. These are points of information more 
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curious than practical, it is true, but they cannot be regarded as 
devoid of interest to any enlightened lawyer; and although 
every one has some general notions upon the subject, few have 
an accurate knowledge. 

The great division of the English bar, as is well known, 
is into attorneys and barristers. The former are subdivided 
into attorneys and solicitors, the latter being nothing more or 
less than attorneys in chancery. Barrister is the collective 
term applied to all who have been admitted to the bar, and 
includes special pleaders, equity draftsmen, conveyancers and 
barristers proper, or counsellors. 

Mr. Chitty, in his recent work on the Practice of the Law, 
Part I. vol. 2. p. 42, gives the following account of these sev- 
eraldepartments: ‘The professional occupation of a Special 
Pleader is to give verbal or written opinions upon statements, 
which may also be verbal or written ; and to draw pleadings, 
civil or criminal, and such practical proceedings as may be out 
of the usual course. The Equity draftsman confines his 
attention to questions, pleadings and proceedings arising in 
equity. "The Conveyancer advises upon titles and rights to 
property, whether personal or real; and he prepares, in cases of 
importance or difficulty, deeds, contracts and wills, whether 
they relate to the person, or to personal or real property. The 
chamber practice of Counsel is the same as that of a pleader ; 
but his principal, and more lucrative and pleasurable depart- 
ment is in Court, either in Bank or fullCourt or at Nisi Prius, 
before a single judge and jury.’ 

Before a person can be admitted to practice as an attorney 
or solicitor, he must in the first place have served as an 
apprentice, for five years, to an attorney or solicitor, duly 
and legally sworn and admitted in one of the Superior Courts, 
—at Westminster or in some Court of Record in England. 
Those who have taken the degree of Bachelor of Arts or 
Law, in the Universities of Oxford or Cambridge, or Dublin, 
are required to serve only three years. At theend of their ap- 
prenticeship they are required to be examined by one or more 
of the judges, touching their fitness and capacity to act as 
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attorneys; and if such examination be satisfactory, they are to 
be admitted, and their names enrolled as attorneys. 

Attorneys in England occupy a very important and respon. 
sible station. ‘They are the medium of communication be 
tween clients and their counsel. ‘hey perform the principal 
part of the labor and drudgery in most of the cases which are 
tried before juries, and the barristers are merely their mouth- 
pieces, speaking from a brief in which every thing has been 
prepared beforehand for them. The greater part of the busi- 
ness of the profession is transacted by them, and their opinion 
decides generally whether a suit shall be brought or not. 
They are the principal agents in the transfer of property in 
ordinary cases ; in the investigation of titles, where there is no 
peculiar difficulty ; in the drawing of deeds, wills, and mar- 
riage settlements, &c. &c.; and in general, in every thing 
which requires business skill and practical talent rather tho: 
legal lore. In the court-room their voice is never heard. 
Their profession is a very responsible and lucrative one, and 
large fortunes are very frequently acquired by its members. 
A strict supervision over their conduct is exercised by the 
judges, as well on account of the temptations to which they 
are exposed, as of the importance of having the public repose 
the most entire confidence in them. Their names are struck 
from the list, if any thing like fraud or dishonesty is proved 
against them. 

The four Inns of Court,—the Inner Temple, the Middle 
Temple, Lincoln’s Inn and Gray’s Inn—seyerally enjoy the 
privilege of conferring the rank of Barrister at Law ; a rank 
which constitutes an indispensable qualification for practice 
in the Superior courts. There are no possible means of be- 
coming a Barrister at Law, but that of being enrolled as a 
Student in one or other of these Inns, and afterwards apply- 
ing to its principal officers, or Benchers, for a call to the Bar. 
Before a person can be admitted a member or student, he must 
furnish a statement in writing, describing his age, residence, 
and condition in life, and comprising a certificate of his re- 
spectability and fitness to be admitted, which must be signed 
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by the party, and a Bencher of the Society, or two barristers. 
No person is admitted without the approbation of a Bencher, 
or of the Benchers in council assembled. At the Inner 
Temple and at Gray’s Inn no person is admissible while en- 
gaged in trade. Since 1829, it has been a regulation at the 
Inner ‘Temple that no person shall be admitted without a pre- 
vious examination (by a Barrister appointed by the Bench for 
that purpose) in classical attainments and the general subjects 
of a liberal education. 

After the admission, nothing more is necessary, in order to 
be called to the Bar, than that the student should have kept 
commons for three years, or twelve terms, by dining in the Hall 
at least three times in each term. The time of probation is 
extended to five years, where the student has not taken the 
degree of Master of Arts or Bachelor of Law, at the Uni- 
versities of Oxford, Cambridge or Dublin, or (at Lincoln’s 
Inn) is a member of the Faculty of Advocates in Scotland. 
No person can be called to the Bar, who is under twenty-one 
years of age, or while he is on the roll of Attorneys, Solicitors 
or Proctors. Noperson in Priests’ or Deacons’ Orders can be 
called to the Bar.t| The call to the Bar is by an act of the 
Benchers in Council or Parliament assembled. The name 


1 The celebrated John Horne Tooke was refused an admittance to the Eng- 
lish bar, on the alleged ground that he had once been a clergyman, and could (as 
it was held) never abandon his clerical character. He lost his election by only 
one vote, and was supposed to have been rejected solely on account of his ob- 
noxious political principles. The disappointment was a very keen one, and em- 
bittered the remainder of his days. He wasan extremely well-read lawyer, as 
appears by the report of his trial for high-treason in Howell’s State Trials. Lord 
Erskine said, on that occasion, it would have been impossible for him to have 
conducted his defence, but from the important assistance which he had derived 
from the legal abilities and learning of his client. 

In the 8th volume of the Law Magazine, p. 138, it is stated that Arthur 
Murphy, the dramatic writer, and translator of Tacitus, was refused admission 
to the bar, because he had actedon the Stage ; but in Aikin’s General Biography 
it is stated that he was refused admittance at Gray’s Inn, but obtained it at 
Lincoln’s Inn. It is generally understood that there was considerable opposi- 
tion to the admission of Sir Edward Sugden, the present Lord Chancellor of Ire- 
land, to the Bar, on account of the lowness of his origin, he having been a bar- 


ber’s apprentice, if we mistake not. 
6* 
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and description of every candidate must be hung up in the 
Hall a fortnight before he is called. Any person applying to 
be called to the Bar; must make application toa Bencher to 
move for the same, and the list of applicants to be called to 
the Bar at any Society, is always transmitted, before the call 
takes place, to the other Societies. At the Inner Temple, 
Middle 'Temple, and Lincoln’s Inn, no attorney or solicitor can 
be admitted to commons for the purpose of being called to the 
Bar, until his name shall have been struck off the roll. 
There are various local regulations peculiar to the several So- 
cieties, which would not be interesting to our readers. Mem- 
bers are required to dine in black gowns, which are loaned to 
them on paying a shilling a term. 

The expenses of an admission tothe English bar are very 
considerable, and vary in the several Societies, from about 
four hundred and fifty to six hundred dollars. 

There are a few points in these rules and regulations pe- 
culiarly worthy of notice. In the first place it will be seen 
that a person may be admitted to the English bar, without 
ever having read a page of Blackstone, if he has only paid a 
certain sum of money and eaten a certain number of dinners. 
The cook is the only Professor whose exercises they are obliged 
to attend. In point of fact, they generally do pass more or 
less of their time of probation in the office of some convey- 
ancer or special pleader, not basking in the ‘ gladsome light of 
jurisprudence,’ but groping through the ‘ palpable obscure’ of 
forms, precedents and instruments, and learning by rote a set 
of rules and principles, which have lost their vitality by being 
dissevered from the great body of the science to which they 
belong, and to the symmetry and perfection of which, each in 
its place contributes. The slender advantages, which may 
thus be derived, are however entirely optional. Absurd and 
irrational as this course seems, it will be found, like many 
theoretical absurdities, to be attended with very little practical 
inconvenience. ‘The laws of demand and supply obtain, in 
intellectual, as well as natural products; and the splendid pri- 
zes held out to success at the English Bar, will always secure 
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the requisite amount of ability. In the law, more than in 
any other profession, it is the metal, and not the stamp, which 
gives currency to the coin. Give a young man the best legal 
advantages, and it will depend entirely upon himself whether 
he ever learns the difference between a demurrer and a plea 
in abatement. However easily the title of Esquire may be 
obtained, and however wide the gates of the profession may 
be opened, the public will never suffer from the dulness or the 
ignorance of its legal advisers. Learning and talent will in- 
evitably obtain the honors and the wealth, and every young 
man must show a set of credentials, which cannot be forged, 
before he is indulged with what has been happily called ‘ the 
patronage of opportunity.’ In those States of our Union, in 
which an examination is requisite before a candidate can be 
admitted to the Bar, we apprehend that there is no superiority, 
so far as regards the learning and ability of the profession, 
over those in which no such examination is required. 

Another point to be observed is, that the Benchers of the 
several Inns of Court have an uncontrolled and irresponsible 
power of debaring any person from admission into their Socie- 
ties, though that is the first step towards entering a lucrative 
and honorable profession. At the end of the three or five 
years, they have also the power of refusing the call to the Bar, 
but from their decision in this instance there is an appeal to the 
Judges. "The Benchers are the principal officers of each so- 
ciety, and are elected from the senior Barristers. Among - 
them are found the names of the leading members of the 
profession, and in their honor and integrity the public have 
generally a guaranty that their great authority will not be 
abused, or made the instrument of oppression. 

A Report has been recently presented, on the subject of the 
authority of the Inns of Court, by a committee, of which Mr. 
Pollock is chairman, and Messrs. Stephen and Starkie are 
members. They suggest some important changes. They 
recommend that the Judges be authorized and enjoined to 
receive an appeal from any act of the Benchers of any Inn 
or Court, rejecting an application for admission into their So- 
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ciety. They also recommend that, in all cases where an ap- 
plication is rejected, whether it relates to admission as a Stu- 
dent, or to the call to the Bar, the party applying shall have 
notice in writing of the cause of rejection; shall be allowed 
to clear himself from any charge of misconduct which it may 
involve, and for that purpose shall be at liberty to make his 
defence either in person or by counsel, and to produce evidence ; 
and that a full report of the whole evidence and other pro- 
ceedings before the Benchers, shall (in the event of an appeal) 
be laid before the judges. They also recommend, that in fu- 
ture, no general rules or orders, to be made by any of the So- 
cieties on the subject of admission of Students, or the call to 
the Bar, shall be of any force, until they shall have been laid 
before all the Judges of the Superior Court at Westminster, 
to be assembled for that purpose, and approved and subscribed 
by such judges, or any eight or more of them. In addition 
to the obvious propriety and justice of these alterations, the 
Commissioners remark, that such a course would be a partial 
return to ancient usage, since it incontestably appears by ancient 
authorities, and especially Dugdale, that, in former times, the 
Judges and the Benchers made regulations, to be observed by 
the Inns of Court, not only respecting the admission to the 
Bar, but generally regarding the conduct of the members of 
the Inn and the admission of students. 

The privileges of the Inns of Court seem to have arisen 
from prescription and gradual acquiescence, rather than from 
any positive grant. ‘They are not corporations, but voluntary 
societies, and have no charter from the Crown. The leading 
case on the subject is that of Rex. v. Gray’s Inn, Doug. 354, 
in which it was decided that the Court of King’s Bench have 
no power to issue a mandamus to compel the Benchers to 
call an individual to the degree of barrister at law, and that 
the only remedy was in the nature of an appeal to the Judges, 
as visitors. In the case of Mr. Wooller, reported as the case 
of The King v. The Benchers of Lincoln’s Inn, 4 B. 
& ©. 855. it was held that the Judges had no power, as 
visitors, tu interfere with the regulations of the Inns of 
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Court, respecting the admission of students; and also that 
the Court of King’s Bench could not, in such case, interfere 
by mandamus. It was observed by Mr. Justice Bayley, 
‘ Every individual, however, has not an inchoate right to be 
admitted a member of any of these societies. They make 
their own rules, as to the admission of members, and even if 
they act capriciously upon the subject, this court can give no 
remedy in such a vase, because in fact, there has been no vio- 
lation of any right.’' 

The Inns of Court are four in number, viz. Lincoln’s Inn, 
the Inner Temple, the Middle Temple, and Gray’s Inn. 
There are also eight Inns of Chancery, which are appendages 
to the Inns of Court, viz. Furnval’s Inn, and Thavie’s Inn, 
belonging to Lincoln’s Inn ; Clement's Inn, Clifford’s Inn and 
Lyon’s Inn, belonging to the Inner Temple ; New Inn, belong- 
ing to the Middle Temple ; and Barnard’s Inn and Staple Inn, 
belonging to Gray’s Inn. The Inns of Chancery were for- 
merly preparatory schools of law, in which the younger stu- 
dents were placed to learn the elements of the law, previous 


* The power of the Benchers of the several Inns of Courts has recently be- 
come of matter of discussion and interest, from the case of D. W. Harvey, Esq. 
a member of Parliament of considerable note. This gentleman was formerly 
an attorney, but had his name struck from the rolls for the purpose of qualifying 
himself for admission to the Bar. He applied tothe Benchers of the Inner Tem- 
ple, for a call, in 1821, and was rejected, on account of sundry transactions pre- 
judicial to his character, which took place while he was an attorney. From this 
decision he appealed to the twelve judges, and was unsuccessful. In 1833, he was 
heard again before the Benchers of the Inner Temple, who confirmed their former 
rejection. The London Law Magazine, No. 26, for November 1834, in an article 
upon his case, says, ‘ His character was impeached by five verdicts, four or five 
solemn reproofs (they might well be termed condemnations) from the Bench of 
Justice, two decisions of two sets of Benchers of the Inner Temple, and one 
decision of the twelve Judges ; after hearing the present Lord Chancellor (Lord 
Brougham) and the present Lord Chief Justice of the King’s Bench as his 
counsel, to say nothing of imputations without number, generally current and 
as generally credited in society.’ Since Mr. Harvey has been a member of 
Parliament, he has been indefatigable in his attempts to obtain success. He 
endeavored to procure the passage of an act, giving to the Court of King’s 
Bench power to compel the Benchers to admit persons to the bar, and as stu- 
dents,—but failed. A select committee of the House of Commons has reported 
in his favor very recently. The November number of the London Law Maga 
zine treats their report with great contempt. 
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to their admission into the Inns of Court. They have long 
ceased to retain that character ; and are now occupied princi- 
pally as places of business, by attorneys and solicitors. 

Lincoln’s Inn is situated in Chancery Lane, in London, 
and is composed of the ruins of a religious house, called 
Blackfriar’s House in Holborn (from a community of Black- 
friars who occupied it in the thirteenth century,) and of the 
house of Ralph Nevil, Bishop of Chester. When the Black- 
friars removed to a new monastery in 1276, their premises 
in Holborn, were given by Edward the First to Sir Henry 
Lacy, Earl of Lincoln, who assigned them to the law students, 
by whom they were at the time principally occupied. Hence 
the name of Lincoln’s Inn has been given, not only to that 
which had been the property of the Earl of Lincoln, but to 
all the premises of which the Society subsequently became 
possessed. There is a chapel attached to this Inn, where 
divine service is regularly performed by a chaplain appointed 
by the Society. The chapel windows are of stained glass, 
representing portraits and armorial bearings. ‘The Hall is a 
spacious Gothic structure, on the windows and pannels of 
which the arms of various law dignitaries, who have been 
members of the society, are emblazoned, including a succession 
of illustrious names, from Puckering and Fortescue to Erskine 
and Ellenborough. The Lord Chancellor holds his sittings 
here during the vacations. The Society of Lincoln’s Inn 
have an ample library of books and manuscripts ; among the 
latter of which are many which belonged to Sir Matthew 
Hale, who was a member of the Society. 

The Temple is situated in Fleet Street, and derives its 
name from having been formerly the place of residence of 
the powerful and wealthy order of Knights Templars. At 
the suppression of this order, in the reign of Edward the 
Second, their possessions were forfeited to the crown. After 
passing through various hands, the Temple was granted by 
Edward the Third, to the Knights Hospitallers of St. John of 
Jerusalem, who demised it for ten pounds a year, to certain 
students of the common law. The above facts rest solely 
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upon tradition, all the books and records in the Temple having 
been burned by Wat Tyler and his associates, in the fourth 
year of the reign of Richard the Second, on account of some 
enmity they bore towards Robert de Hales, a bencher. The 
number of the students, however, increased so much, that in 
a short time after they found it convenient to divide them- 
selves into two bodies, which have ever since been known by 
the name of the societies of the Inner and of the Middle 
Temple. They held their premises as tenants to the Hos- 
pitallers, till that order was abolished in the thirtieth year of 
the reign of Henry the Eighth, and afterwards of the crown 
by lease, until the time of James the First, when that monarch 
granted them to Sir Julius Cesar and others, benchers of both 
societies, ‘to have and to hold to themselves, their heirs and 
assigns forever, for lodgings, reception and education of the 
professors and students of the laws of the realm, yielding 
and paying to the said king, his heirs and successors, at the 
receipt of the Exchequer, the sum of ten pounds a year for 
each of the temples.”! 

Gray’s Inn stands on the north side of Holborn, nearly 
opposite the end of Chancery Lane. It was anciently the 
residence of the Lord Gray of Wilton, whence its name is 
derived. It devolved upon the crown in the reign of Henry 
the Eighth, who made a grant thereof in fee-farm to the 
benchers of this society, reserving the annual rent of 61. 13s. 4d., 
and it has continued in their possession ever since. The 
garden of this Society is remarkable for its size and beauty. 
The elm-trees, on each side of the walk, were planted by 
Lord Bacon, who was a member of the Society. 

Time, the great innovator, has effected important changes in 


* It was in the garden of the Temple,*that, according to Shakspeare, the 
white and red roses were assumed as the respective badges of the houses of 
York and Lancaster. 

* This brawl to-day 
Grown to this faction in the Temple garden, 
Shall send, between the red rose and the white 
A thousand souls to death and deadly night.’ 
1 Hey. VI. Act 2. Scene 4. 
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the character of the Innsof Court. They constituted formerly 
a collegiate institution, governed by professors of the law, where 
exercises were performed, lectures read, and degrees conferred in 
the common law, as at. the universities in the canon and civil. 
A monopoly in the teaching of law was granted to them, by 
King Henry the Third. It was in those days the custom 
for the nobility and gentry of the realm to send their sons to 
the Inns of Court for instruction ; a knowledge of the laws 
of the land being deemed essential to a finished education. 
In the time of Sir John Fortescue, there were two thousand 
students at the several Inns, most of whom were of noble 
birth, and were studying the law without any intention of 
ever practising it. So high indeed were the expenses in 
those days, that the sons of the wealthy alone could be admitted. 
The various Inns of Court and Chancery formed a little 
world of their own, governed by peculiar laws and regulations 
of their own framing. Its inhabitants were dispersed about 
in contiguous buildings, like the students in our colleges, and, 
like them, were subject to a strict internal police. ‘Their 
dress, their deportment, their style of living, were all matters 
of express regulation. Some of the rules and orders were 
very curious. Among those at Gray’s Inn, anciently, were 
such as these: that no fellow of the society should stand with 
his back to the fire ; that no fellow of the society should make 
any rude noise in the hall, at exercises or at meal-times ; also, 
that no laundresses nor women called victuallers should come 
into the gentlemen’s chambers of the society, unless they wer: 
full forty years of age; nor send their maid-servants, of what 
age soever, into the said gentlemen’s chambers ; upon penalty, 
for the first offence, of him that should admit of any such, to 
be put out of commons ; for the second. to be expelled the 
house. In the reign of Queen Mary, it was ordered in thé 
Inner Temple, that no fellow of the house should wear his 
beard above three weeks growth, upon pain of twenty shillings. 
Long and curled hair was also forbidden, and all gowns that 
were not of a sad color. Boots, spurs and daggers were pro- 
scribed articles, and the wearing of the regular uniform dress 




















1835.] Of the English Inns of Court. 32/ 


was strictly enjoined in all the Inns. A gentleman of Lin- 
coln’s Inn, in the reign of Queen Mary, was fined five groats 
for going into Cheapside in his study gown. 

The minuteness and severity of the internal police of these 
establishments, wil! not seem uncalled for, when we recollect 
the great number of wild young gallants, of the wealthiest 
and noblest families in England, that were assembled there, 
especially in those days when such unbridled license was 
given to the higher classes, and to be noble, was a sufficient 
excuse for almost anything. The reader of the earlier portions 
of English literature will find constant allusions to the lawless 
character of these nurslings of the law ; and a 'Templar is 
another name for a swaggering, desperate young blade, who 
bullies tradesmen, and fights with constables, and is the hor- 
ror of all sober citizens. It will be remembered with what 
chuckling self complacency Justice Shallow alludes to his 
having been a student at Clement’s Inn, where they still call 
him ‘ mad Shallow,’ and to his having heard the chimes at 
midnight, in company with Sir John Falstaff, another hope- 
ful law-student, of the same standing. The character of master 
Reginald Lowestoffe, in the Fortunes of Nigel, is familiar to 
our readers, and is no doubt a faithful portrait of the Templa: 
of a later age. That they had not altogether lost their ol! 
character, even so late as the beginning of the last century, 
is evident to those who are at all acquainted with the period- 
ical literature of that period.’ 


’ The following anecdote, quoted from Strype, ia Herbert’s Antiquities of 
the Inns of Court, gives a curious picture of the manners of the times, and of 
the homage paid to the higher by the lower classes, who certainly were thankful 
for small favors. Strype is speaking of St. Clement's church, and says— 

‘Here about this church, and in the parts adjacent, were frequent disturb 
anees by reason of the unthrifts of the Inns of Chancery, who were so unruly 
on nights, walking about to the disturbance and danger of such as passed 
along the streets, that the inhabitants were fain to keep watches. In the year 
1582, the Recorder himself, with six more of the honest inhabitants, stood by St. 
Clement's church, to see the lanthorn hung out, and to observe if he could meet 
with any of these outrageous dealers. About seven at night they saw young 
Bir Robert Cecil, the ford treasurer's son, who was afterwards secretary of 
state to the Queen, pass by the church, and as he passed gave them a civil 
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As the Inns of Court were, for so long a period, resorted to 
for education by the wealthy and high-born young men of 
England, the law was by no means the exclusive object of study. 
The gaieties and festivities of life received attention no less 
than the gravities and solemnities of the law. ‘There is,’ 
says Fortescue, ‘in both the Inns of Court, and the Inns of 
Chancery, a sort of academy or gymnasium, fit for persons 
of their station, where they learn singing, and all kinds of 
music, dancing, and such other accomplishments, and diver- 
sions, (which are called revels) as are suitable to their quality, 
and such as are usually practised at Court.’ Dugdale, in his 
Origines Juridiciales, says, that the Inns of Court were 
so denominated, ‘ because the students studied there, not only 
the laws, but all such other exercises as might make them 
the more serviceable to the King’s Court; such as dancing, 
singing, playing on musical instruments, and learning di- 
vinity on festival days.’ There is more than one distinguished 
legal name on record, who combined with sound learning. 
those lighter accomplishments, which would now seem 
hardly compatible with it. Sir Christopher Walton, as is 
well known, first gained the favor of Queen Elizabeth by his 
graceful bearing in a masque prepared by the lawyers, 


When a Lord keeper led the brawls 
And seals and maces danced before him. 


That grim personification of special pleading, Sir Edmund 
Saunders, excelled upon the harpsichord ; and Lord Keeper 
Guilford was a scientific and practical musician. Sir John 
Davis—-the reporter, and probably the only individual on_re- 
cord, who has been distinguished in poetry and in law—wrote 
a poem called ‘ Orchestra, or a poem, expressing the antiquity 
and excellence of Dancing.’ 

In ‘Herbert on Inns of Court’ there will be found a zreat 
many curious details, extracted from legal antiquarians, and 
salute; at which they said, So, you may see, how a nobleman’s son can use 
himself, and hew he putteth off his cap to poor men : our Lord bless him. This 


passage the Recorder wrote in a letter to his father, adding ‘‘ Y our lordship hath 
cause to thank God for so virtuous a child.” ’ 
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from the records of the several societies, respecting the ancient 
revels, entertainments, masques, grand Christmasses, banquet- 
ting nights, and other amusements of the Inns of Court, in 
days, when the world was not so old, and grave, as it is now. 
These were all matters of formal regulation, and were looked 
upon as of high importance. By an order made in the reign 
of James the First, by the benchers of Lincoln’s Inn, it appears, 
‘that the under-barristers were by decimation put out of 
commons, for example’s sake, because the whole bar were 
offended, by their not dancing on the Candlemas day preceding, 
according to the ancient order of this society, when the judges 
were present.’ ‘The Lord of Misrule,’ ‘Jack-straw,’ ‘the 
King of the Cockneys,’ and other comic personages, figured in 
their solemn revels, which were under the charge of an officer 
specially appointed for the purpose, called the master of the 
revels. ‘These took place with great splendor, at Christmas, 
on St. Stephens and Ascension day, at All-hallown and Can- 
dlemas. The following is the account given by Herbert, as 
practised in the Inner Temple. 

‘First, the solemn revels, after dinner, and the play ended, 
were begun by the whole house, judges, serjeants at law, 
benchers, and the utter (outer) and inner bar, led by the mas- 
ter of the revels; after this ceremony, one of the gentlemen 
of the utter bar, was chosen éo sing a song, to the judges, 
serjeants or masters of the bench, which was usually per- 
formed ; or in lieu of it, was an amerciament. Then the 
judges and benchers took their places and sat down at the 
upper end of the hall, which done, the utter barristers, and 
inner barristers, performed a second solemn revel before them. 
This ended, the utter barristers took their places and sat 
down ; and some of the gentlemen of the inner bar, present- 
ed the house with dancing, which was called the post-revels. 
These dances were continued, till the judges, or bench thought 
proper to rise and depart.’ 

ln the Middle Temple, the revels and dancings continued 
the twelve days of Christmas; and each day after dinner and 
supper, the senior master of the revels, sung a ‘ caroll or song, 
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and commanded other gentlemen, then there present, to sing 
with him and the company,’ which ‘was very decently per- 
formed.’ The principal ceremony at this Inn, was on Si. 
Stephen’s day, which consisted of a ‘sort of drama, in which 
the company personated various characters, accompanied by 
music, dancing and pageantry.’ ‘The ceremonies concluded 
with the actual hunting round the hall, of a fox and a cat, 
with nine or ten couple of hounds. 

‘ Besides these solemn revels (says Dugdale) or measures 
aforesaid, they had wont to be entertained with post-revels, 
performed by the better sort of the young gentlemen of the 
society, with galliards, corantoes and other dances ; or else, 
with stage plays.’ 

The Inns of Court were especially remarkable for the 
splendor and success with which they devised and performed 
those entertainments called masques, which were once so pop- 
ular, and to which we owe the ‘Comus’ of Milton, and some of 
the finest efforts of the Muse of Ben Jonson. A masque 
was presented by them at Whitehall, on occasion of the mar- 
riage of Elizabeth, daughter of King James the First, to 
Frederick, Count Palatine, which cost over a thousand pounds, 
and was defrayed by an assessment on each of the mem- 
bers of the several societies. ‘The most splendid masque on 
record, given by these societies, was that presented to King 
Charles the First and his queen, in the ninth year of his 
reign, at Christmas. Among the Committee for arranging 
this splendid pageant, will be seen the memorable names of 
Selden, Whitelock, Hyde, Finch and Noy, who were soon 
destined to sustain their parts in one of the most solemn and 
majestic dramas ever acted on the great stage of the world. 
Notwithstanding the inconsistency between the usual habits _ 
and studies of these grave scholars and lawyers, and such 
fantastic entertainments as this, the Committee entered upon 
their task with great alacrity, continued in it with much spirit, 
and were triumphantly successful in their efforts. We should 
like to see a committee composed of Lord Eldon, Lord Lynd- 
hurst, Sir Edward Sugden, Messrs. Preston and Chitty, or of 
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any other eminent lawyers of the day, sitting down to arrange 
a masque for the entertainment of the Princess Victoria, 
and like still more to witness the result of their labors. ‘The 
versatile talents of Lord Brougham might here find an appro- 
priate sphere of exercise." 

Among the ancient customs of the several Inns of Court, 
that of the public readings upon statutes deserve particular 
attention. "The members of the societies were divided into 
benchers, utter and inner barristers, according to their standing, 
(so called from the forms on which they sat) and students. 
Twice every year, during the learning vacations, so called, 
—one of which was in Lent, and the other at the close of sum- 
mer,—one of the utter barristers, who had been previously se- 


1 In Whitelocke’s Memorials, the reader will find a most animating descrip- 
tion of the above masque. The historian seems to dwell upon it with fond re- 
collection, either on accouut of the agency which he himself had in it, or from a 
willingness to detain his reader as long as possible among scenes of cheerfulness 
and gaiety, before entering upon the serious tragedies of a later period. His 
sober page grows radiant with the blaze of jewelry, of cloth of silver, with splen- 
did scarfs and waving plumes. The whole company proceeded by torch-light 
from Ely House in Holborn to Whitehall. ‘There were in the precession 
several costly chariots, made in the antique form, filled with musicians and 
masquers in sumptuous dresses, and one hundred young gentlemen on horse- 
back, members of the several Inns, selected for their fine persons, splendidly 
attired, mounted on the finest horses that could be procured in London, richly 
caparisoned. In contrast with their magnificence, was seen immediately be- 
hind them, a troop of antimasquers, composed of beggars in mean attire, mount- 
ed on the sorriest jades that could be procured. Among them, several had devices 
and placards ridiculing some of the wild projectors and petitioners for patents, 
of the day. This part of the masque was contrived by Noy, whose office of 
Attorney General made him well acquainted with the subject of his satire. 
Whitelocke had the music under his charge, which he arranged so successfully 
that the music on the occasion excelled any that had ever been heard in Eng- 
land. The ‘airs, lessons and songs’ were composed by Laws, to whom Milton 
has addressed a well-known sonnet. The total expense of the show, including 
the amount contributed by the four Inns of Court and that expended by indi- 
viduals, was twenty-four thousand pounds,—an enormous sum, considering the 
times. As a specimen of the sumptuous scale on which the whole thing was 
managed, Whitelocke mentions that some of the musicians had one hundred 
pounds. At the close, the historian says, as if apologising for the length of his 
account ; ‘ thus was this earthly pomp and glory, if not vanity, soon past over 
and gone, as if it had never been.’ 


cia 
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lected by the benchers, read publicly in the hall, grounding 
his reading upon some act or statute. ‘The following account 
is from Stow, as quoted by Herbert, (p. 177.) ‘The bench- 
ers appoint the utter barristers to read among them openly in 
the hall; of which he has notice half a year before. The 
first day, he makes choice of some act or statute, where- 
upon he grounds his whole reading for that vacation. He 
reciteth certain doubts and questions which he hath devised 
upon the said statute, and declares his judgment thereon : 
after which, one of the utter barristers repeateth one question 
propounded by the reader who did put the case, and endeavors 
to confute the objections laid against him; the senior barris- 
ters, and reader, one after another, do declare their opinions 
and judgments in the same; and then the reader, who did 
put the case, endeavors to confute the objections laid against 
him and to confirm his own opinion ; after which the judges 
and serjeants, if any be there, declare their opinions. Then 
the younger utter barrister again repeateth another case, 
which is prosecuted as the former was. And this exercise con- 
tinueth daily three or four hours.’ 

The readings lasted originally a month, but were afterwards 
reduced to three weeks, and then a fortnight, and sometimes 
less. ‘They were matters of great state and solemnity, and 
were honored by the presence of the judges, serjeants and 
other dignitaries of the law, all of whom were feasted at the 
reader's expense. There was some difference, though not essen- 
tial, in the manner of reading at the several Inns. On one 
occasion, the reader at Gray’s Inn was fined ten pounds for 
breaking the judge’s orders, and reading so short, a fault not 
often chargeable upon the profession now. The following 
account of the readings at the Middle Temple is extracted 
from Herbert. ‘The reader entered on his reading generally 
the beginning Monday in Lent, with much state and ceremo- 
ny. He first absented himself from commons for a time, and 
kept his chamber, that his reappearance might be with more 
splendor. On the Sunday afternoon preceding his entry on 
his office, he went to church, accompanied by such benchers 
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as were in town ; two of whom, generally the next precedent 
readers, were appointed for his assistants. He was besides, 
accompanied by at least twelve or fourteen servants in rich 
liveries, and the same night at supper took his place in the 
hall, in a chair prepared for him at the upper end of the 
benchers’ table. 

‘'The following morning he chose his sub-lecturer, to whom 
delivering his bag of books and papers, he repaired to the par- 
liament chamber to breakfast; that ended, he went into the 
hall, where the whole society awaited his coming, and, resting 
at the cupboard, took there the oaths of supremacy and alle- 
giance. He then seated himself at the lower end of the bench- 
table, where the sub-lecturer first read over the statute, or that 
part of it he intended to discuss. The reader himself then 
began, with a grave speech, excusing his own weakness, 
with desire of their favorable censures ; and concluded with 
the reasons wherefore he had made choice of that statute. 

‘ These readings were frequently honored with the atten- 
dance of such judges, and serjeants, as had been brought up 
in the house ; who came always in their purple robes, and 
scarlet hoods, and were placed on a form opposite to the bench- 
ers, with their backs to the reader. The debate finished 
with a grand feast, in which the principals of the company 
were entertained by the reader, at his own table; and every 
other mess throughout the hall was honored with an extra- 
ordinary dish.’ 

Other arguings succeeded the removal of the dinner cloth ; 
and this agreeable method of study was followed three days 
in a week, viz. every Monday, Wednesday and Friday, ‘the 
other intermediate days,’ says an author of the time, ‘ being 
spent in feasting, and entertainment of strangers, who are 
commonly great lords, and other eminent persons. But be 
the guests of never so high a degree, the reader, within the 
precincts of the house, hath precedence of them ; and at the 
table, keeps his chair at the upper end. His expenses are 
very greai; insomuch as some have spent above six hundred 
pounds, in two days less than a fortnight, which is now the 
usual time of reading.’—pp. 235, 236, 237. 
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The expenses attending upon the readings, were enormous, 
and must have weighed very heavily upon those who were 
honored by the appointment, unless clients were more abun- 
dant, and fees more ample than they are now. The great 
expense was probably the principal cause which led to their 
abandonment. They have long been known merely as 
matters of history and tradition, though we have not been 
able to ascertain at what period they were given up. Lord 
Bacon’s reading, on the Statute of Uses, is one of the fruits 
of the custom, and which alone should make every lawyer 
hold it in respectful remembrance. Calis’ learned treatise on 
Sewers was also a ‘ reading.’ 

Roger North, in his life of the Lord Keeper Guilford, says 
that his Lordship spent over a thousand pounds in his read- 
ing, which was upon the Statute of Fines. He goes on to 
remark that this sum was ‘so extravagant that none has 
since ventured to read publicly; but the exercise is turned into 
a revenue, and a composition is paid into the treasury of the 
Society. Therefore one may say, as was said of Cleomenes, 
that in this respect, his Lordship was ultimus heroum, the 
last of the herves ; and profusion of the best provisions and 
wines was to the worst of purposes, debauchery, disorder, tu- 
mult and waste. I will give but one instance: Upon the 
grand day, as it was called, a banquet was provided, to be set 
upon the table, composed of pyramids, and smaller services in 
form. The first pyramid was at least four foot high, with 
stages, one above another. The carrying this up to the table 
through a crowd, that were in full purpose to overturn it, 
was no small work. But with the friendly assistance of the 
gentlemen, it was set whole upon the table. But after it was 
looked upon a little, all went hand over head, among the rout 
in the hall, and for the most part, was trod under foot. The 
entertainment the nobility had out of this, was, after they had 
tossed away the dishes, a view of the crowd in confusion, wal- 
lowing one over another and contending for a dirty share of it.” 


' Coke, in his Commentary on Littleton, 280 6., speaks of the readings in 
his day in the croaking style of a genuine ‘laudator temporis acti.’ Here it is 
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The members of the Inns of Cour‘, were also in the con- 
stant habit of debating law questions in public, which was 
called mooting. The following is the account given by Stowe, 
quoted in Herbert, p. 178. ‘ In these vacations’ (in Lent and 
in Summer) after supper in the hall, the reader, with one or 
two of the benchers, comes in, to whom one of the utter bar- 
risters propounds some doubtful case, which being argued by 
the benchers, and lastly by him that moved the case, the 
benchers sit down on the bench at the upper end of the hall ; 


to be observed of what authority ancient lectures, or readings, upon statutes, 
were, for that they had five excellent qualities. First, they declared, what the 
common law was before the making of the statute. Secondly, they opened the 
true sense and meaning of the statute. Thirdly, their cases were brief, having 
at the most, one point at the common law, and another upon the statute. 
Fourth, plain and perspicuous, for then the honor of the reader was to excel 
others in authorities, arguments and reasons for proof of his opinion and for 
confutation of his objections against it. Fifthly, they read to suppress subtile 
inventions to creep out of the statute. But now readings having lost the said 
former qualities, have lost also their former authorities, for now the cases are 
long, obscure and intricate, full of new conceits, like rather to riddles than lec- 
tures, which, when they are opened, they vanish away, like smoke, and the 
readers are like to lapwings, who seem to be nearest their nests when they are 
farthest from them, and all their study is to find nice evasions out of the statute. 
By the authority of Littleton, ancient readings may be cited for proof of the 
law, but new readings have not that honor, for that they are so obscure and 
dark.’ 

That these readings were matters of considerable notoriety and importance, 
as long as they continued, is proved by an account given by Whitlocke in his 
‘ Memorials,’ of the reading of Mr. Bagshaw, in 1639. He selected the 25 
Edw. III. ch. 7, and being of the sect of Nonconformists, he propounded the fol- 
lowing questions. First, whether it were a good act of Parliament, which is 
made without the assent of Lords Spiritual. Of this he maintained the affirm- 
ative. Second, whether any beneficed clerk were capable of temporal juris- 
diction, at the time of making that law. Of this he maintained the negative. 
Third, whether a Bishop, without calling a synod, have power as a Diocesan, 
to convict a heretic. Of this, he maintained the negative. His arguments 
being reported at Court, he was commanded not to proceed in his reading. 
The Lord-Keeper told him that it was good law, but not seasonably delivered. 
Archbishop Laud, with whom he had an interview, told him, that he had fallen 
upon an unfit subject, and in an unseasonable time, and that it would stick 
closer to him than he was aware of. Mr. Bagshaw replied with great spirit to 
the haughty churchman, and declared that what he had said was good law, 
and that he was ready to maintain it; and was only induced to desist by the 
Archbishop’s telling him that the king had expressly forbidden him to proceed. 
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and upon the form in the middle of the hall, sit two utter 
barristers; and on both sides of them, on the same form, sits 
one inner barrister, who in law-French doth declare to the 
benchers some kind of action; the one being, as it were, re- 
tained for the plaintiff, and the other for the defendant, which 
ended, the two utter barristers argue such questions as are 
disputable within the said case. After which, the benchers 
do likewise declare their opinion as how they take the law to 
be in these questions.’ ‘In the term-time the only exercises 
of learning are arguing and debating cases after dinner, and 
mooting after supper, in the same manner as in the vacations.’ 
The following account of the mootings in the middle Temple 
is copied from a manuscript authority, quoted also in Herbert, 
pp. 215, 216. ‘ Also in the same grand vacations, every day 
at night, except Sunday, Saturday, or some feast of nine les- 
sons, before three of the elders or benchers at the least, is 
pleaded and declared in homely law-French, by such as are 
young learners, some doubtful matter or question in the law, 
which afterwards an utter barrister doth rehearse and doth 
argue, and reason to it in the law-French ; and after him an- 
other utter-barrister doth reason in the contrary part, in law- 
French also; and then do the three benchers declare their 
minds in English ; and this is what they call mooting; and 
the same manner is observed in the term time. 

‘ Furthermore, beside this ; after dinner and supper, the stu- 
dents and learners in the house sit together by three and three in 
acompany; and one of the three putteth forth some doubtful 
question in the law, to the other two of his company, and 
they reason and argue unto it in English; and at last, he 
that putteth forth the question declareth his mind, also show- 
ing unto them the judgment or better opinion of his book, 
where he had the same question; and this do the students 
observe every day through the year, except festival days. 

‘ Also after the term ended, and after the two grand vaca- 
tions ended, then the young men that be not utter barristers, 
do dispute and argue in law-F'rench, some doubtful question, 
before the utter barristers, who at the last do show their opinions 
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in English, thereunto: and this manner of disputation is call 
ed mean vacation moots, or chapel moots.’ 

These mootings have, like the readings, been long known 
merely as things of memory and tradition, and the Inns of 
Court are but the shadows and spectres of what they once 
were. They no longer retain that distant and separate exis- 
tence which they once had, as a legal university ; but are 
swallowed up and lost in the vast metropolis to which they 
belong. They are merely known as a kind of thoroughfare, 
through which alone an entrance is obtained to the English 
bar ; and the benchers retain their corporate authority for that 
purpose only. The bond of strict, academic union, which 
formerly united their several members. is severed, and the 
stern sceptre of discipline, which their governors once wielded, 
is broken. No sumptuary edicts are launched against beards, 
mustachios, spurs, and ridiculous apparel of any sort; but the 
young lawyers are allowed to act and look like coxcombs and 
puppies, if they choose. No courtly accomplishments are 
taught within their precincts, and the masque and the revel are 
unknown. ‘The ‘ Lord of Misrule, ‘ Jack Straw,’ the ‘ King 
of the Cockneys, ‘ with all their trumpery,’ have vanished 
like ghosts at cock-crow. The lute and viol awaken no 
echoes in their halls and court yards, and no masquers in 
quaint attire, ruffle through the walks, and dance stately 
measures before the judges. Plodding attorneys and grim 
barristers have taken their places. The world has grown too 
old and too grave for such follies, and the austere countenance 
of Jurisprudence never relaxes into a smile. 

We have lingered long among the records and memorials 
of the past, for we believe in what a living poet calls ‘the 
strength of backward-looking thoughts,’ and cannot but think 
that every thing relating to the early history and antiquities 
of the Inns of Court, must be interesting to the profession 
here. Wherever the common law is studied and practised, 
they must be regarded as the original fountain-head of the 
law, towards which the true lawyer must feel as a Jew does 
towards Jerusalem, or a Mussulman towards Mecca. We 








332 On the English Inns of Court. [ Apnil, 


cannot but think that an American lawyer would wandet 
through their courts and halls, and gaze upon their painted 
windows with a fervor of interest, which his English brother, 
long accustomed to them, could hardly conceive of, and might 
smile at, as a boyish weakness. ‘Tio the young man who is 
there, in training for the practice of the law, and who has a spark 
of legal enthusiasm in his breast, there must be something 
powerfully rousing and stimulating, in the memorials thickly 
strewn around him. At each step, ‘he sets his foot upon some 
reverend history,’ and calls up the shade of the past. As he 
walks through the halls and the churches, and observes the 
rays of the sun streaming through the portraits and armorial 
bearings of the rich windows, they must seem to him a visi- 
ble representation of that ‘ gladsome light of jurisprudence, 
to which Lord Coke so fervently commends the student. 
The mute images of the venerable men around him,—lights 
of the law in other days,—must be eloquent in tones of en- 
couragement and of approbation in well-doing. From Lord 
Coke, he can learn that iron industry which nothing subdues : 
from Lord Bacon, to enrich his mind with the treasures of lit- 
erature and science, and from his fate too, that intellectual 
power avails nothing without strength of character ; and, from 
Sir Matthew Hale, to add to the highest professional attainments, 
the ornaments of* a spotless life and all the Christian graces ; 
and from all, he will gather the important truth, that labor 
and self-denial and upright conduct, and these alonc, will 
ensure him professional success, and entitle his own name to 
be added to that illustrious company. He, who can be con- 
stantly in the presence of such scenes and memorials, and be 
unmoved by them, can have little, in his composition, of the 
stuff out of which great men and great lawyers are made. 


G. S.H. 
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ART. Vi—MEDICAL JURISPRUDENCE. No. [ 


INTRODUCTION. 
{From the MSS. of the late Professor Ashmup.} 


in a considerable proportion of capital trials, aud occasion 
ally in other trials, questions arise which can only be satis: 
factorily answered by a knowledge of some branches of Med- 
ical science. Either some facts are important to be known, 
which can be accurately stated only by a physician, or some 
inferences are to be drawn from facts, of whose correctness 
none but a well educated physician can judge. Any man 
may testify that a wound has been inflicted on the head, 
chest or abdomen. But it requires a knowledge of anatomy, 
to ascertain the extent of the injury, and point out the organs 
which have suffered from it,—and a knowledge of other 
branches of medical science to say how far such a wound may 
have been the cause of death in the individual who received 
it. A common observer may have occasion to suspect the 
administration of poison, from the violence of symptems : 
but none but a chemist can so detect the poisonous substance, 
and give such proof of its existence, as to justify the convic- 
tion of him who gave it. In like manner, none but a phy- 
sician can detect the wanderings of an incipient delirium, or 
the artifices of a doubtful insanity. 

In a large class of cases, the most interesting and important 
of all that arise in our courts, the testimony of medical men 
becomes often the turning point of decision,—and their evi- 
dence may be introduced, by possible circumstances, into almost 
every case, especially in trials for homicide of every kind, 
and in questions of identity, and of sanity, involving the validity 
of wills and contracts. 

A very moderate degree of knowledge, in the members of 
the bar, of those parts of medicine which are connected with 
jurisprudence, and which happen to be introduced into any 
legal investigation, will enable them, by a judicious cross: 
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examination, to detect the ignorance and presumption of 
those who are incompetent to give well founded opinions on 
medical subjects. It would qualify them also to detect any 
particular incorrect opinion, coming from a man whose gen- 
eral knowledge was extensive, and judgment good. And, if 
it should ever be desirable, would enable them to puzzle and 
perplex a great majority of physicians, on almost any subject ; 
and, on the other hand, to sustain them and elicit the truth 
more clearly, by a judicious course of examination, when the 
real truth happens to be the object, or when it is in danger of 
being hidden or confined. 

The situation of even a respectable physician, in a court of 
justice, is usually one of peculiar circumstances. The feeling 
of deep responsibility, which, however habitual, is never de- 
stroyed in a mind of well regulated principles, is heightened 
by the novelty of his situation. The modes of proceeding, 
the audience, and the importance and interest of the case, 
affect him in common with other witnesses. His reputation 
he may consider more at stake, surrounded by a great number 
of witnesses, and carefully scrutinized by a variety of persons 
and of interests, than when acting, as he is accustomed, in 
the seclusion of a private room. 

lt might seem that the knowledge of a physician, who is 
properly educated to his profession, and qualified to practise it. 
would be sufficient to enable him to give his testimony, in 
questions of this sort, to the satisfaction of his hearers and of 
himself. But the knowledge of the physician, as it is ac- 
quired for different purposes, so it is attended by different as- 
sociations. 'T'o apply it to this purpose, requires a new course 
of reasoning, and the consideration of circumstances, to which 
his practice does not lead him. The surgeon who would 
cure a wound, is not oblized to weigh all the circumstances, 
which increase or diminish its danger, with the same care 
that he would if required to determine how far such a wound 
would prove fatal. 

The course of life of a physician, and his habits of thought 
and of conversation, are little calculated to fit him to do credit 
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to himself in a court ; unless he has prepared himself for it 
by a previous course of reflection or study. Unaccustomed to 
explain the phenomena of the human system, or the changes 
it undergoes, except to those who are already familiar with 
the language of the profession, he is embarrassed by the ne- 
cessity of avoiding technical phrases, and the difficulty of ren- 
dering himself intelligible, either with or without them. In 
addition to this, he is, generally, in a great measure ignorant 
of the bearing which his testimony is to have upon the case, 
and thereby exposed to go into details, which have no relation 
to it. From these and other causes, the members of that pro- 
fession have never done themselves much credit in our 
courts, and they have little reason to be satisfied with the 
figure which the profession makes in the records of justice. 
Probably no class of men, certainly none of educated men, 
lestify so unsatisfactorily. The reports, both in England and 
this country, abound ig exainpies or the rash statements and 
unfounded opinions of medical men, even in cases of the ut- 
most importance. 

In dealing with witnesses of this description, a very obvious 
advantage is derived to counsel from some acquaintance with 
the science of medicine. The knowledge need not be very 
extensive,—but ought at least to be sufficient to enable the 
lawyer to comprehend the descriptions and opinions of an in- 
telligent physician. 

A mutual cultivation of Medical Jurisprudence, by the 
members of both professions, would establish a community of 
language, intelligible to both, on all subjects on which they are 
called to act together. It is not merely an acquaintance with 
a few technical terms, that a lawyer needs. He ought, if 
practicable, to acquire some knowledge of the course of reason- 
ing, by which physicians are accustomed to explain some 
of the more important of the operations of the system, as well 
as some familiarity with their language. Each profession 
has modes of reasoning, which are in a great measure peculiar 
to itself ; and, as each is accustomed to speak or write chiefly 
or solely for its own members, neither is readily understood 
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by the other. The questions of the counsel are often imper 
fectly understood by the witness, and the answer is as often 
misapprehended. Hence we may not unfrequently see a 
jealousy and suspicion arise between them. The physician 
thinks the object of the counsel is but to embarrass and per 
plex him ; while he, in return, suspects the witness of an un- 
willingness to reveal the whole of the case; while, in fact, one 
is honestly endeavoring to comprehend the real opinion of the 
other, and he as honestly striving to make himself under 
stood. 

If lawyers would qualify themselves, they would drive from 
our courts, as witnesses, a class of medical pretenders, who 
have very commonly been found there. Little regard is 
sometimes paid to the character and standing of those medi 
cal men, who are summoned to testify. It has not always 
been thought necessary that they should even be regular pro: 
titioners, recognized as such by the fraternity. 

In the present state of things, the only criterion, by which 
a jury can judge of the true value of medical testimony, is, 
the general character and standing of the witness. This, 
however, is a very uncertain and unsatisfactory criterion 
A man may be a very respectable practitioner in medicine, 
and able to reason well on most subjects of medical theory ; 
and yet, when suddenly called upon, with little opportunity 
for previous preparation, he might be but poorly qualified to 
pronounce an opinion on an important question. It is ob- 
vious, that in this, as in every other subject, the attention 
which he had paid to this particular branch, ought to be one 
of the considerations, and a very important one, to be taken 
into view in estimating the value of his opinion. It is not 
possible that a man, who comes to the investigation of a case 
without any previous attention to the various circumstances 
that are likely to affect it, can form an opinion to be entitled 
to the same confidence, as if he had prepared himself by study 
and reflection. Now a skilful cross-examination by a law 
yer, who is himself acquainted with the principles involved in 
this investigation, would enable him to determine, and show, 
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in some measure, how far the opinions, given by a physician 
on the stand, are thus entitled to confidence. It would enable 
him to distinguish the presumption of ignorance from the 
confidence of a well informed and reflecting mind. He would 
learn from it how far even an educated physician had made 
it his business to prepare himself for the particular subject, or 
had trusted to his general stores of knowledge to supply an 
answer, as the occasion might demand. 

Such an examination would also enable the counsel to de- 
tect his witness, if he should indulge in speculation or hy- 
pothesis peculiar to himself. Learned men, as well as 
others, and physicians not less than others, are apt to theorise 
often beyond the established principles of science. And the 
theory of every man is liable to be more or less affected by 
his peculiar turn of mind. A physician of eccentric charac- 
ter and habits of thought would be not unlikely to give opin- 
ions, even in a court of justice, which would not be supported 
by others in the profession. As matters are now conducted, 
such eccentricity can hardly be detected, and yet the verdict 
of a jury may depend upon them. 

In this country and England, the study of Medical Juris- 
prudence has not, until recently, received the attention which 
its importance demands. On the continent of Europe it has 
been much more cultivated. In Germany, France, and Italy, 
great attention has been paid to it for ages. Many large 
works have been written upon it; and the character of a 
distinguished Medical jurisconsult seems to have been held 
in high esteem. ‘The report of a physician, or of a body of 
physicians, appointed to make an examination, forms an im- 
portant part of the documents submitted to the Court. The 
practice of the courts served to give importance to this branch 
of science, and consequently it has long held a high rank 
among the studies which benefit mankind. ‘The great work 
of Zacchias was published one hundred and fifty years ago 
—and still continues to be referred to, as furnishing much val- 
uable information, although such great revolutions have taken 
place in every other branch of medicine. The chemistry 
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and physiology of his day, on which sciences that of Medi- 
cal Jurisprudence very much now depends, scarcely deserved a 
name. Yet his three folios contain much interesting and 
valuable matter. Much, however, has become obsolete. 

Writers on Medical Jurisprudence trace the origin of the 
science back to the time of Moses, regarding the provision in 
the Mosaic law respecting the proofs of virginity, as the first 
example on record of a medico-legal investigation. Some of 
them also speak of the rite of circumcision as nothing more 
than a regulation to preserve cleanliness and health. 

The first extensive and systematic connexion of medicine, 
as a science, with the administration of justice, is generally 
referred to the Emperor Charles V. Long before his time, 
by the code of Charlemagne, and even by the Justinian law, 
it was directed that physicians should be consulted in doubtful 
cases. The code of Charles V., which was published in 1552, 
treated more fully of the several cases in which the aid of 
physicians was supposed necessary, and directed the manner 
in which examinations should be made. From this time, the 
attention of men of science appears to have been directed to 
the subject in Germany, France and Italy ; and in the remain- 
der of that and the next century, many extensive works were 
published in those countries. Ambrose Paré published as 
early as 1589, and he was followed by many others, previous 
to the great work of Zacchias, which appeared in 1688. 

A similar system appears to have been adopted in France, 
under Francis I. to that of Charles V.; Paré and other of 
the writers of the period being Frenchmen. It was an im- 
portant part of this system, which continues to the present 
time, that, in all cases of sudden death, the body of the de- 
ceased person should be examined, previous to interment, by 
a physician and surgeon together, unless the examination is 
made by a person especially appointed by the government for 
that purpose. The report of this examination makes an es- 
sential part of the proceedings at the trial. The reports of 
medical men are not indeed confined to the case of trials for 
homicide, but they are introduced wherever medical questions 
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are to be settled, instead of oral testimony, as in our courts. 
Where questions of peculiar difficulty and importance arise, 
it has been common to refer them to some learned body, to 
decide them on scientific principles. Thus, for example, a 
man was killed in the night, in Paris, in 1809, by a musket 
shot, and some persons testified that they had recognised the 
assassin by the light of the flash. The class of the physical 
sciences of the Institute was consulted upon the question 
whether such a recognition was possible ; and, after many 
experiments, they decided in the negative. 

The following case is an example of the humane effects of 
the cultivation of this science, and is one of the earliest reports 
in legal medicine, of which we have a particular account. It 
is quoted by Foderé, from the surgeon of Henry III. and pub- 
lished in 1595. ‘The criminal court of Paris in 1589 ap- 
pointed three physicians and one surgeon to visit forty 
men and women, who were sentenced to death for witchcraft. 
‘“ The visit was made by us,” says one of them, “ in presence 
of two counsellors of that court. We saw the reports which 
had previously been made concerning them, and upon which 
the judgment against them had been rendered. I knew 
nothing of either the capacity or fidelity of the authors of 
those reports ; but we found nothing of what they had rela- 
ted : among other things, that there were certain places in their 
bodies wholly insensible. We examined them very diligently, 
without forgetting anything that required attention; they 
were made to strip themselves entirely naked, and were pinched 
in many places, but they had the sense of feeling very acute- 
ly. We questioned them on many points, because they were 
said to be melancholics ; we only found the poor creatures stu- 
pid, some of them were not at all disposed to die, others 
seemed to desire death. Our advice was to givethem a dose of 
hellebore as a purge,—rather as a remedy, than as a punish- 
ment.” ‘The court followed the advice, and discharged them. 

Foderé and Mahon complain that in their time the study 
of Medical Jurisprudence had fallen into neglect—and that 
the juridical reports of medical men exhibited great ignorance. 
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Foderé published a treatise on the subject in 1796, in three vol- 
umes ; and seventeen years after, he published a second edition, 
so much enlarged and altered as almost to constitute a new 
work, in six 8vo. volumes. In the mean time, the three vol- 
umes of Mahon were published ; and these were followed by 
Belloe, and various other learned and valuable works. 

Until within a few years, the German writers have been 
probably not less numerous than the French ; and there have 
been several valuable Italian works besides those of Zacchias. 

There seems to have been little interest on the subject in 
Great Britain until a recent period. The first treatise pub- 
lished in England, was the little work of Dr. Fari in 1787, a 
12mo. of lessthan than 150 pages, and this was avowedly 
taken from the treatise of Fazeleius, published in Germany 
about twenty years before. A second edition of Fari’s work was 
published in 1814, and a third in 1815. The next is that of 
Dr. Male, an 8vo. of scarcely 200 pages, first published in 1816. 
In 1821 Dr. John Gordon Smith published a larger and more 
original work in one volume 8vo., and in 1823 we had the 
learned and elaborate work of Dr. Paris and Mr. Fonblanque, 
in three volumes 8vo. Besides these, which are the only treat- 
ises on the subject at large which Great Britain has produced, 
there have been several small essays on detached subjects, such 
as Haslam on Insanity, and Hutchinson on Infanticide ; a few 
occasional papers, the most important of which is Dr. Hunter’s 
celebrated paper on the uncertainty of the signs of murder in 
the case of bastard children, read before the London Medical 
Society in 1783—and a great number vf communications in 
some of the periodical works, particularly in the Edinburgh 
Medical and Surgical Journal. 

In America, the only general work on Medical Jurisprudence 
is that of Dr. Beck, published in 1824, in two volumes, and 
that of Judge Cooper, a few years before, which is nothing more 
than a republication of several small English treatises, with a 
few notes and an appendix. We have had, besides, some occa- 
sional papers and detached essays, the most important of 
which is Dr. Beck’s inaugural dissertation on Infanticide. 
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‘The number of lectures on this subject is greater, perhaps, in 
this country than in Great Britain, though the professorships 
are all of recent foundation. 

On the continent of Europe, the term Medical Jurispru- 
dence, or Legal Medicine, applies more strictly to the branch 
of science of which we are to speak, than it does among us. 
The opinion of the medical jurist, as it has more weight in 
deciding the case brought before him, so it partakes more of 
the character of an administration of the laws, than is con- 
sistent. with our institutions and customs. ‘There, medical his 
tory and opinions form an essential part of the proceedings, 
and therefore become a part of jurisprudence. But with us, 
the appearance of a medical man in a court of justice is 
entirely accidental, and has nothing to do with the regularity 
or correctness of the proceedings. He goes into court merely 
as a witness; and if he is called upon to give an opinion in 
a question which belongs peculiarly to his profession, still 
that opinion has nothing of the nature of a decision, like the 
opinion of the Court. It is only one portion of the testimony 
which the jury take into consideration, in making up their 
verdict ; and they judge of the correctness or incorrectness of 
the opinion, so far as it bears upon the case, in the same 
manner that they do of the credibility of the witnesses in 
matters of fact. Our physicians therefore cannot be practically 
jurists; neither have we any concern with Medical Jurispru- 
dence, in the sense in which the term is used by the writers 
on the continent of Europe. 

In another point of view, however, this branch of science 
may be said to be more nearly allied to jurisprudence. Al- 
though the physician goes into court only as a witness, yet 
to enable him to discharge his duty, as such, satisfactorily, he 
ought to be able to understand something of the character of 
the proceedings, and of the effect which his testimony is cal- 
culated to produce. He should therefore know something of 
jurisprudence, although he is not to be called upon directly to 
practise it. He will otherwise be liable either to omit some 
material part of his testimony, or more frequently to run into 
unnecessary details, or useless speculations. 
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In relating matters of fact simply, the questions of the 
Court, or its officers, may be in some measure a guide to pre- 
vent such omissions or redundancies. But where professional 
opinions are to be given on subjects, which are but little, if at 
all, understood by those to whom they are addressed, these 
questions are not sufficient to direct him. Hence it not un 
frequently happens, in fact, that the Court is detained by 
opinions which have no real bearing upon the case; and 
sometimes, if not often, the true point which should have de 
cided the case, so far as it depends upon medical testimony, is 
passed by, unperceived either by the Court, the counsel, or the 
witness. But, without troubling ourselves to examine very 
particularly the fitness, in every respect, of the term Medical 
Jurisprudence, as applied to our customs and institutions, we 
may regard it as sufficiently appropriate for all practical pur- 
poses. It has long been used to designate a distinct branch 
of science ; and although this science has varied somewhat 
in its character and its importance in different periods of the 
world, and with the various institutions of different nations, 
enough of uniformity and permanency remain to entitle it to 
its original appellation. 

There is another relation, which the science of medicine 
bears to that of law, that has also been generally included in 
the term Medical Jurisprudence ; that is, the influence which 
it has, or rather, which it ought to have, upon the laws them 
selves ; especially upon those designed to provide for the pre- 
servation of the public health. It is sufficiently obvious that 
a law to prevent the spread of a dangerous epidemic disease, 
for example, should be founded upon just and scientific views 
of the nature of the disease, and of its mode of propagation 
The continental writers on this subject carry this much 
farther, and treat not only of the laws respecting contagion, 
but also of celibacy, cohabitation, and marriage, the propriety 
of permitting inoculation, &c.—as well as of the connection 
of medicine with the administration of the laws. It is not 
my design, however, to take up the subject in this view of it. 

Under the name of Medical Jurisprudence, or Legal Medi- 
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cine, we propose to speak only of those subjects, respecting 
which a physician is liable to be called upon to give testimony 
in a Court of Justice, either for the purpose of relating facts, 
which are known to him only as a physician, or of giving 
opinions on matters belonging exclusively to his profession. 

The object of this science is, to point out, in reference to 
each subject, how far evidence that is strictly medical is ap- 
plicable to it, and what degree of reliance is to be placed upon 
such evidence ;—how the evidence is to be obtained by the 
physician, and in what manner it is to be communicated to 
others ;—and also to point out where any peculiar duty de- 
volves upon the physician, growing out of the several cases. 
These subjects differ very much in their importance, and are 
exceedingly various in their characters. 

They have many of them no other relation to each other 
than such as arise from the circumstance of their connexion 
with juridical proceedings. Hence there is but little oppor- 
tunity for classification of the several subjects which are to 
come under our ebservation, and but little reason for prefer- 
ing one mode of arrangement to another. 

The most important of the questions to be considered, are 
those which are liable to arise in capital trials; and of thee, 
the most frequent, and therefore the most immediately and 
generally interesting, occur in trials for murder. 

I. We shall, therefore, in the first place, speak of those 
cases in which a medical man is called upon, either for a 
relation of facts, or the expression of a professional opinion, in 
cases of Homicide. The different modes in which homicide 
is effected, will give us the most natural subdivisions of this 
class, viz. Homicide by direct violence, such as bruises and 
wounds ; hanging and strangulation ; drowning and suffoca- 
tion ; poisoning. There are also a variety of cases of much less 
consequence, which it will be convenient to include in this 
class, inasmuch as the injuries from which they arise, are of 
the same nature as those which produce homicide, and differ 
from them only in the degree of severity. It will, therefore, 
save some trouble to treat of them together, although the 
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judicial actions, to which they give rise, differ very much, both 
in character and importance. 

II. The questions respecting Infanticide, although the 
crime is substantially the same as in ordinary cases of homi- 
cide, are of so peculiar a character, and at the same time are 
so important, as to require a separate consideration, and will 
therefore form the second class. 

Ill. The third class will be composed of the questions 
which may arise in trials for Rape. There are also several 
other cases, although the questions involved in them are of a 
very different character and are of much less importance. 
which are in some measure connected with these, by the kind 
of knowledge which the investigation of them requires. We 
may, therefore, include in this class all the questions which 
are liable to arise in legal investigations, proceeding from the 
intercourse between the sexes, however little they may be 
related to each other in other respects; such as in trials for 
bastardy and impotence. 

IV. Next to these will be the questions arising from cases 
of Insanity, both as it respects the criminalty of any act, 
which, but for the insanity, would be criminal, and the valid- 
ity of any act in matters of contract; including also the con 
sideration of the sanity of testators. 

V. And, lastly, we shall speak of any miscellaneous ques 
tions which cannot conveniently be referred to the foregoing 


heads. 


( To be continued. ) 


ART. VIL—REVISION OF THE LAWS IN MASSACHUSETTS 


A Few years ago, codification had a direful import to the 
conservative party in jurisprudence ; and not wholly without 
reason ; since some of its early champions were sturdy radi- 
cals in legal reform. All legislators and all speculators upon 
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legislation, must adopt some general abstract principles on 
which legislation is to proceed, they admit, that the laws 
should not be in collision with the acknowledged fundamental 
principles of right. But parties formerly differed very widely in 
regard to the ‘extent to which general principles can be fol- 
lowed ; those in one extreme thought that the existing laws 
and customs of a people were to be very little regarded in 
legislation, while those on the opposite side considered the 
existing laws, whatever they might be, to be much better 
than any which legislators could substitute for them. The 
most fearless promoters of codification were ready to frame 
codes, according to certain leading doctrines, for any people 
whatsoever, without much knowledge of their existing insti 
tutions, laws and customs. In this view codification was 
another name for juridical revolution, and as such was accord- 
ingly regarded with some consternation. But the alarm has 
subsided. It is found that the maxim of the English barons, 
Nolumus leges mutari, is strongly enough fixed in the 
minds of the great body of practical legislators, to guard suffi 
ciently against reckless experiments. 

The two great examples of codification, ancient and mo 
tern, under Justinian and Bonaparte, have nothing of the 
character of a revolution in the body of laws. ‘They were both 
essentially digests and revisions. Modern civilized society, 
especially, offers no stage for another Lycurgus. ‘The idea of 
opening a philosophical laboratory of constitutions and codes 
for all kinds of communities, in any latitude, or for any period, 
ts abandoned; and the doctrine seems to be now acquiesced 
in, by a general consent, that a code must be more a digest 
and arrangement of existing laws, thar a body of new en- 
actments made per salium. ‘'The art of legislation,’ says Sir 
James Mackintosh, ‘ consists in applying the principles of ju- 
risprudence to the situation, wants, interests, feelmgs, opinions 
and habits of each distinct community, at any given time. 
Progress of Ethical Science, Sect. 6. tit. Jeremy Bentham, p 
193. Phil. Ed. 1832. The substitution of the terms revision 
and consolidation of statutes, for that of codification, has 
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contributed, in no small degree, to the change of thinking on 
this subject, though the thing is the same; for the consolida- 
tion of the statutes on a particular subject, as practised in 
England, is, in effect, a partial codification; and a general 
revision of the whole body of statute law, as in the case of 
New York, is, in fact, the formation of a code upon the model, 
or at least, upon the principles, of the codes of Justinian and 
of France. 

Some writers maintain that a code ought to embrace as 
large a portion as practicable of the propositions established 
as law by custom or judicial decisions, or what is usually 
called,—or which at least we propose to call,—the unwritten 
law, and what is also called, in the United States and Eng- 
land, the common law, as distinguished from that consisting 
of statutes; while others maintain that it is by no means 
desirable to transfer from the unwritten law, any considera- 
ble part of its doctrines. This question has been much dis- 
cussed, especially in Germany, and an outline of the argu- 
ments on either side is given in the two articles of this Jour- 
nal,’ on the subject of written and unwritten laws. Now, we 
presume that no one contends that all the 1,312,500 propo- 
sitions, of which Mr. Park estimates the common law to con- 
sist, as presented in the Reports, exclusive of criminal and 
parish law,? should be distinctly stated in a code. Those, 
who advocate a code, in the greatest extent, only propose to 
include the general propositions, from which others may be 
deduced as corollaries. They instance the French code as 
an example, which consists of 5100 sections. The contro- 
versy then is reduced within very narrow limits, since the 
advocates of unwritten, instead of text laws, do not propose 
to abolish all legislation by legislative assemblies, as distin- 
guished from that by j:dicial tribunals. Statutes are to be 
enacted, whether they are or are not to be codified; and ac- 
cordingly the question in discussion is as much involved in 
occasional partial legislation, as in codification. All the ar- 


* Vol. 3. p. 23.—Vol. 9. p. 4. ? American Jurist, Vol. 9. p. 8. 
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guments, for and against written law, are of precisely the 
same application, whether the question relates to the incorpo- 
ration of a part of the common law into a statute or into 
a code. 

It is assumed in this discussion, that a number of proposi- 
tions are to be law, whether they are or are not formally en- 
acted as a part of a statute or a code. How, then, shall we 
come to « satisfactory conclusion on these propositions? Not 
certainly by any general supposed preference of written or 
unwritten law. The advocates of each form of the law, 
admit that there must be some of both forms; they only dis- 
agree as to the proportional amount. ‘This can be decided 
only by a recurrence to the principles of legislation, and the 
specific reasons for stopping at one or another point in the 
laws of any particular community. 

In the first place, then, the code should be limited toa 
reasonable, convenient compass. By swelling it into a great 
bulk, one considerable object of codification is defeated, by 
putting the law out of the reach of all who do not make it a 
professional study. ‘The more ground you cover by legisla- 
tion, the less will the community understand the laws enacted, 
which will be too expensive to purchase, too long to read, and 
too multifarious to remember. The 1,312,500 propositions of 
Mr. Park, drawn out into a work of twenty-six times the size 
of the five French Codes, if the formation of such a work 
were a possible thing, would be as completely a dead letter 
to the community at large, as the Year Books are. One 
professed object of a code is to bring the law within reach of 
the community ; and this can be done only by reducing it 
within a narrow compass. This is one of the limits of codifi- 
cation, and of course of legislation, with which codifica- 
tion must be commensurate, as far as general laws are con- 
cerned. A code then, to answer any useful purpose, can only 
embrace the great outlines of the law. The framers of the 
French code, says Mr. Mackenna, purposely rejected details, 
avowing it to be the intention and object-of their labors, solely 
to propound principles, by the application of which to cases as 








348 Revision of the Laws in Massachusetts. [April, 


they should arise, it was to be the business of the tribunals to 
supply the place of detailed legislation. 

It may be then enquired, whether a code, or a body of 
statute laws, ought to present an epitome of every branch of 
law. Ought each title to occupy a space in the code, or in 
the statute book, proportional to that which it fills in the law 
treatises? We say, without hesitation, that it should not. 
What figure, for instance, would a complete abstract of the 
rules of evidence make in a code? or the principles of plead- 
ing ? or the rules of practice? These belong to the law as 
much as the rules of descent of lands, and the statutes make 
some regulations respecting them, but an attempt to make an 
epitome of them in a legislative act, is as difficult as it would 
be useless. The positive law generally makes more or less 
regulations respecting the formalities requisite in makin 
contracts ; but to go farther than this, and enter into the deti:., 
or attempt an outline of the rules and principles of construction 
of deeds, wills, charter-parties, policies of insurance, &c., 
would involve legislation in tenfold perplexity. 

The limits of legislation may be well illustrated in the 
rules of interpreting the laws themselves, the leges lezum. 
Under the title Law, in the Encyclopedia Americana, the 
writer of a great part of that very able article, which is attrib- 
uted to the pen of Mr. Justice Story, enumerates twenty-one 
rules for the interpretation of statutes. These rules are in 
fact so many laws to the courts, and so to every citizen, in 
analysing and construing the statutes. Statutes in pari 
materia must be construed in connexion ; the object of the 
law must be regarded ; words must be taken in their ordinary 
sense, unless a technical one is evidently intended ; remedial 
laws must be liberally construed; such construction must be put 
as to give significance and effect to every part, if practicable, 
&e. &c. These are all rules or laws whereby to find out the 
meaning of the statutes; to draw out these rules into formal 
sections im a code, is of no more utility than to preface it with 


1 Introduction to the Translation of the Civil Code, p. 13 
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an enactment of the rules of grammar. The very fact of mak- 
ing the law imports and implies the application of all the rules 
of interpretation suggested by experience, learning and reason, 
for finding out its true meaning. All the rules that are plain in 
themselves, as in fact most of these rules are, need not to be for- 
mally enacted. Where the rule is doubtful, and subject to many 
exceptions and qualifications, and implicated with and checked, 
and, in a greater or less degree, countervailed by others, it is 
not safe to put it with the form of a positive ordinance. 

If, then, the laws should not attempt to descend into the 
detail of the rules by which they are themselves to be inter- 
preted, much less should a similar attempt be made in respect 
to the construction of contracts. A contract isa law made 
by the parties for themselves, the interpretation and effect of 
which may, in general, like the construction of laws, be 
better left to the tribunals, than made the subjects of legisla- 
tion. We thus cut off a great body of what is called the 
common law from the Code. It would be found, on exami- 
nation, that a large part of Mr. Park’s million and more of 
propositions, decided upon in the Reports, relate to the construc- 
tion of contracts. 

It has been justly remarked, by writers on this subject, that 
no nation thinks of framing a code until it has made some 
advance in civilization ; and this supposes an existing juris- 
prudence, meaning by jurisprudence, adjudication upon ques- 
tions according to certain principles, or doctrines, not a mere 
arbitrary, discretionary decision of controversies. Thou zh 
there most usually is some correspondence in the degree of 
perfection of the different branches of the same system of ju- 
risprudence, yet there is often a great diversity in this res- 
pect. The law of real property and its administration, may 
be perplexed and cumbrous, while the commercial Jaw may 
be simple, easily understood and well administered ; so per- 
sonal rights may be loosely defined and insecure, while 
rights of property are, in general, well protected. In a re- 
vision of the entire body of legislation, therefore, one of the 


first inquiries is, as to the state of the existing jurisprudence ; 
g* 
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what branch of it is particularly defective, and what needs 
little improvement. If no other reason can be assigned for 
legislation, than that a written is preferable to an unwritten 
law, the interposition of the legislator will at the best be 
useless, and probably pernicious. If then the legislation is to 
be particularly directed to those parts of the existing jurispru- 
dence, which are defective, it would follow that codes for differ- 
ent communities ought to present a very considerable diver- 
sity as to the space assigned to the same general title in each. 
In Massachusetts, the jurisprudence may have taken an un- 
fortunate turn as to promissory notes, in New York as to 
wills or deeds, in Virginia as to rents; legislation should, 
therefore, be particularly directed to these defects, in each in- 
stance. Each code will not present a complete epitome of 
the law, nor will each subject occupy the same proportional 
space. For instance, we have a very good system of juris- 
prudence in the commercial and maritime law, and no leg- 
islation is wanted in regard to them, except to remedy defects ; 
but in communities which had no such systems, it was 
expedient to supply the deficiency by legislation, and hence 
arose the sea-laws and marine ordinances of former times. 
The law-givers of those times legislated for the purpose of 
originating and creating a brauch of law which would not 
otherwise have been formed; on the same subjects we legis- 
late, not to create, but to correct and improve. 

But our legislation is not limited to the function of merely 
correcting and improving upon a law already existing; we 
also, in particular cases, originate laws, which are not a sub- 
stitute for any that were before in force. The law of limited 
copartnerships, recently enacted in Massachusetts, is an in 
stance, which had previously been adopted in New York 
from the French code. This law supposes a previous chasm 
of the jurisprudence, since it offered nothing in the place of 
such a law. It is a sort of law not likely to arise by custom ; 
it must owe its origin to an ordinance. It is one of the high- 
est functions of legislation to go beyond experience and 
precedent, and explore new ways for the advancement of 
the jurisprudence. 
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The obscurity or inconsistency of the law, and uncer- 
tainty of the jurisprudence, are grounds for legislative inter- 
ference. It sometimes happens that courts, starting from two 
distant points, and proceeding with a line of decisions from 
each, at length find these lines converging, and that what 
has all along been an inconsistency in principle, must at the 
next step, be a palpable contradiction. The profession doubt, 
and the court hardly knows how to advance or recede. In 
such cages it is often expedient to invoke the legislative aid. 

In making a code, then, the objects are to arrange the sub- 
jects in a perspicuous method, to put every proposition into 
the simplest, most intelligible and precise phraseology, and 
clear away all ambiguity and inconsistency, to fill the lacuna, 
and, what is most difficult, and most important, to advance, 
by new provisions, beyond the limits of the existing laws, and 
thus enlarge the jurisprudence. 

After the example set by New York, the business of revi- 
sion, or codification, has been undertaken in Massachusetts. 
By a resolve of the Legislature, passed February 24th, 1832, 
the Governor, ‘by and with the advice and consent of the 
Council, was authorized and requested to appoint three able 
and discreet persons, learned in the law, to be Commissioners, 
whose duty it shall be faithfully to revise, collate and arrange, 
as well the colonial and provincial statutes, as all other the 
general statutes of the Commonwealth, which are or may be 
in force at the time such commissioners may finally report 
their doings in the premises. And such commissioners shall 
carefully collect the different acts and parts of acts relating to 
the same subject matter, and collate and arrange the same 
under appropriate chapters, titles and sections, and in all re- 
spects, execute and complete such revision, in such a manner 
as in their opinion will render the said general laws, most 
concise, plain, aad intelligible.’ And it was further Resolved, 
‘That it shall be the duty of said commissioners, in the report 
of their doings, to suggest such contradictions, omissions, 
or imperfections, as may appear in the laws, so to be revised, 
and the mode in which the same may be reconciled, supplied, 
or amended.’ 
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In pursuance of the above Resolve, the Governor appointed 
the Hon. Charles Jackson, Hon. Asahel Stearns, and John 
Hooker Ashmun, Esq. as commissioners; who immediately 
entered upon the important duties assigned to them. All of 
them were distinguished for learning in the law, and devotion 
to its pursuit. Mr. Jackson had held for some time a seat 
on the bench of the Supreme Court of the State, until com- 
pelled by ill-health to retire from the duties of an office, which 
are too laborious for even the strongest constitution, and the 
most robust health. His work on Real Actions, published 
subsequently to his quitting the bench, attested the interest 
which he still maintained in the law, and the learning and 
ability which he brought to his studies upon it. Mr. 
Stearns had recently retired from the professorship of Law 
in Harvard University, which he had filled for many years 
with usefulness and honor, giving to the profession, in the 
mean while, his work, prepared in the discharge of the duties 
of that station, on the subject afterwards handled by Mr. 
Jackson. Mr. Ashmun, at the time of his appointment, was 
Professor of Law at Harvard University. His learning and 
distinguished endowments of mind, were calculated to have 
rendered him a highly useful member of the Commission ; 
but before he had been able to proceed far in its labors, he 
was cut off by disease. The place in the Commission, made 
vacant by his lamented death, was supplied by Hon. John 
Pickering, a gentleman distinguished, in his own country, as 
a lawyer, and, both in his country and abroad, for his classical 
erudition. 

The present Report was made to the Legislature of Massa- 
chusetts, during its session of the last winter, by the commis- 
sioners acting under the above resolve. In a previous report, 
in the winter of 1834, to the Governor, stating what had then 
been done in the work of revision, they suggested that their 
final report, when made, should be distributed among the 
members of the legislature, and sent to all town officers, that 
the public judgment upon its merits might be early ma- 
tured, and such errors as might be detected be set right. 
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And a resolve was passed by the Legislature in conformity 
with this suggestion. 

In the early history of the colony of Massachusetts, a course 
bearing a strong resemblance to this was taken. In 1639, 
John Cotton, ‘whose fame was in all the churches,’ and 
Nathaniel Warde, also a minister of the gospel, were appointed 
to frame a body of laws. The two models presented by 
these men, as Governor Winthrop informs us in his Journal, ' 
‘ were digested with divers alterations and additions, and ab- 
breviated, and.sent to every town, to be considered of, first 
by the magistrates and elders, and then to be published by 
the constables to all the people, that if any man should think 
fit, that anything herein ought to be altered, he might ac- 
quaint some of the deputies therewith against the next court.’ 

At the time the present commissioners made their first re- 
port in 1834, they supposed that they should be in readiness 
to make their final report before the next session of the legis- 
lature. A committee of the legislature was accordingly ap- 
pointed to sit in the recess, and examine the revised statutes 
when prepared by the commissioners, and to make a detail- 
ed report to the next legislature. This committee, however, 
were never called together, as the commissioners did not find 
themselves able to present their report till the legislature had 
assembled. In consequence of the death of Professor Ashmun, 
to whom Part First of the Revision was originally assigned, 
they were unable to present that portion of the work at the 
same time. During the recent session of the legislature, a 
committee of forty-eight members was employed three after- 
noons of each week, in examining the proposed code, and on 
the adjournment it was referred to a committee, that is to sit 
during the recess of the legislature, and to report at an ad- 
journed session in the Autumn, to be held for the special pur- 
pose of acting upon the Code. 

The commissioners have distributed the whole body of the 
statutes under four principal divisions or Parts ; each of 
which is subdivided into Titles, each title into Chapters, and 
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each chapter into Sections. The subjects of each part and 
title are as follow : 

Part I. Of the internal administration of the Govern 
ment ; containing thirteen ¢itles, as follows : 

1. Of the jurisdiction of the Commonwealth; and the 
statutes and legislative proceedings. 

2. Of elections, other than of militia, town and parish 
officers. 

3. Of the assessment and collection of State taxes; and 
of the funds, revenue, expenditures and property of the Com- 
monwealth ; and the administration thereof. 

Of the militia. 
Of countries and county officers. 
. Of towns and town officers. 
. Of parishes ; and the support of public worship. 
. Of the public health. 
9. Of public instruction. 

10. Of highways, bridges and ferries; and of town ways 

11. Of the regulations of trade in certain cases. 

12. Of corporations ; and proprietors of common lands. 

13. Of the internal police of the Commonwealth. 

These thirteen titles are subdivided into fifty-eight chapters, 
numbered in order from 1 to 58. 

Part II. Concerning the acquisition, the enjoyment and 
the transmission of property, real and personal: the domestic 
relations, and other matters connected with private rights; 
containing seven titles, as follows : 

. Of real property and the alienation thereof. 

2. Of title to real property by descent. 

3. Of title to real property by devise. 
4 
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. Of wills, intestacies, executors and administrators. 
. Of title to real property by special provisions of law. 
6. Of preventing frauds and perjuries in contracts ; and in 
actions founded thereon. 
7. Of the domestic relations. 
These seven titles are subdivided into twenty-two chapters, 
numbered in order from 59 to 80. 
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Part. III. Concerning courts and judical officers, and pro- 
ceedings in civil cases: containing six titles, as follows : 
. Of courts and judicial officers. 

. Of actions in general. 

. Of actions relating to real property. 
. Of proceeding in special cases. 

. Of the limitation of actions. 

6. Of costs and the fees of officers. 

These six titles are subdivided into forty-two chapters, num- 
bered in order from 81 to 122. 

Part. IV. Concerning crimes and punishments, and pro- 
ceedings in criminal cases : containing three titles, as follows : 

1. Of crimes and the punishment thereof. 

2. Of proceedings in criminal cases. 

3. Of imprisonment for offences; and the government and 
discipline of prisons. 

These three titles are subdivided into twenty-three chapters, 
numbered from 123 to 145; which complete the whole 
code. ‘ 

The French code consists of five divisions or codes, namely 
1. The civil code. 2. That of civil procedure. 3. The 
commercial code. 4. That of criminal instruction. 5. The 
penal code. 

The first of these five codes, corresponds to the Part II. of 
the New York Revised Statutes ; the second, to Part III., and 
the fourth and fifth, to Part IV. The laws relating to trade 
occupy but a small part of the New York Revised Statutes, 
and are put among the various subjects of Part I. The Mas- 
sachusetts commissioners have followed the general division 
in the New York Revised Statutes, so that, as to those gene- 
ral divisions, those two codes, and the proposed Massachusetts 
code, agree, excepting in regard to the place occupied by the 
chapters on the domestic relations, hereafter to be noticed, and 
excepting also that Part 1V. of the New York and the proposed 
Massachusetts code, (the part concerning criminal law,) consti- 
tutes two divisions of the French code. 

The Massachusetts commissioners remark, in their adver 
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tisement, ‘that, in the divisions and arrangement of the 
work, they had originally adopted, in substance. the plan of 
the late Revised Code of New York, which is divided into 
parts, chapters, titles, and articles. In their endeavors to con- 
form to that code, they were principally influenced by a wish 
to co-operate in effecting, as far as practicable, a general confor- 
mity between the codes of the different States of the Union. 
The arrangement of the New York code, however, in its de- 
tails, was not deemed so convenient for the purposes of citation 
and reference as would be desirable in a work of this kind : 
it being necessary, on that plan, to use three, and sometimes 
four distinct abbreviations, or figures, in each citation ; that is, 
one for the Part, a second for the Chapter, a third for the 
Title,and sometimes a fourth for the Article or section. After 
much consideration, therefore, it was believed to be impracticable 
to conform entirely to the plan of the New York code.’ They 
have accordingly made one variation, so that the chapters are 
subdivisions of the titles, instead of the titles being subdivisions 
of the chapters, as in the New York code ; and in the proposed 
code, the chapters are numbered in one series through the whole 
four parts. The sections or articles of each chapter are number- 
ed in a separate series, instead of all being numbered consecu- 
tively through each part, as those of each of the five French 
codes are, through each code, so that a citation may be made 
by two references, one to the chapter, the other to the section : 
as the French codes may be cited by reference to the particu- 
lar code, and the number of the section. This is decidedly 
preferable to the divisions in the New York code, and we 
should hardly have supposed that the commissioners would 
have hesitated in the least to make this improvement. We 
cannot imagine that a coincidence in the mere names and 
numbers in the divisions in the code of two States, or all the 
States, is of the slightest importance. 

Blackstone, who borrowed his general arrangement from 
Sir Matthew Hale,' distributes the law under the four heads 


' Any person, who takes the trouble to compare Sir Matthew Hale's 
‘ Analysis of the Civil Part of the Law,’ with Blackstone’s Commentaries, will 
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of—1l. Rights of Persons, 2. Rights of Things, 3. Private 
Wrongs, 4. PubliceWrongs. In the first part he analyses 
the whele political structure, and descending thence concludes 
with the domestic relations. ‘The French civil code corres- 
ponds to Blackstone’s first and second volumes in its general 
subjects, omitting, however, the political constitution, of 
which Blackstone treats on the threshold. [n the French 
civil code, as in Blackstone, the law of the relations of persons 
stands first. In the New York code, the subject of the do- 
mestic relations comes at the conclusion of the second part. 
that is, after what Blackstone entitles Rights of things. 
‘The reason of this transposition, is, that the general subject 
of the acquisition, enjoyment and transmission of property, 
is affected by the domestic relations. ‘The arrangement, sanc- 
tioned by the authorities of Sir Matthew Hale and Blackstone. 
and the French civil code, seems to be decidedly preferable. 
The first inquiry we naturally make, both in order and in 
importance, in examining the civil condition of a people, con- 
cerns the relations in which they are put, by their laws. to 
the government, and with each other. The French civil 
code commences with the law of civil rights, rights of domi- 
cil, of the absent, of marriage, of parent and child, of master 
and servant, &c. We cannot but think it a matter of regret, 
that the New York code has broken up this natural order. 
And we have great doubts whether a motive of contributing 
to a uniformity of arrangement in codification in the differ- 
ent States, was a sufficient reason tor following the New 
York code in this particular. As far as the domestic rela~- 
tions influence the acquisition, control and transmission of 
property, they very naturally come under consideration in 
this connexion. But this is but a subordinate and incidenta! 


topic, the main features being the power and authority on 


see the great obligation under which the learned Commentator was to this 
forgotten ‘tractate.’ Let the enquirer compare the general method of Hale 
and Blackstone ; and, if inclined to proceed farther, the sub-divisions of the 
chapters in the two works; as, for instance, that on juries, 80 much admired in 
the Commentaries. 


VOL. XIII.—NO. XXVI. 10 








358 Revision of the Laws in Massachusetis. | April, 


one side, and duty on the other, and the personal rights and 
obligations. ‘Thus the Hindoo code opefis with an account 
of the distinction of casts on which the whole system of ju- 
ridical institutions rests. Sir James Mackintosh says, that 
all the civil institutions are deducible from the institutions 
of marriage and distinct rights of property. However this 
may be, it is certain that the personal relations of the mem- 
bers of a community among themselves, in general, are the 
frame work of the civil polity; and determine its essential 
character. It seems to us, therefore, that whatever of these 
is not included in the constitution, ought to occupy the first 
place in the code. 

We have grave doubts whether the commissioners have 
not over-rated the importance of a conformity to the New 
York code. We distinguish here between the authority of 
that code as a precedent, and the advantages of a correspon- 
dence and uniformity in the structure and form of the codes 
‘The convenience of a similarity of the specific laws of th: 
different States is very obvious, on account of the frequeni 
migrations of the citizens, and the extent of commercial and 
social relations among those of different States. But this 
uniformity is not the one referred to by the commissioners 
They have reference to the divisions of the code, and the 
order in which each subject shall come. In this respect, they 
seem to us to attribute too much importance to uniformity 
A scientific, perfect division and arrangement is too good a 
thing to sacrifice to any model, and a bad arrangement i- 
too inconvenient a defect, to be sanctioned by any authority. 
If the New York plan is the best, it should no doubt be 
adopted ; if it is not the best, then those who have occasion 
to consult the Massachu-stts code would be obliged to th: 
commissioners for having improved upon it; and for having, 
instead of imitating a faulty model, offered « better, to be 
imitated by the other States, and among the rest New-York, 
when the laws of that State shall again be codified, whicl: 
they might be to advantage, even now, for the purpose, it 
for no other, of reducing the dimensions of the code. New 
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York has the distinction of taking the lead in codification 
in the United States. It is a glorious pre-eminence. And 
the men who propelled that State forward to th eattempt, 
deserve, on this ground alone, a high place in history. But 
neither the other States, nor that State, ought to consider the 
progress of jurisprudence, in any particular, whether it be the 
laws or their arrangement, to have come to a permament 
stand at the point reached by the first great effort. The dis- 
unction and the advantages of improvement upon the ex- 
ample are left open to the other States. 

With the exception just mentioned, the divisions in the New 
York and proposed Massachusetts codes, in the two parts, 
besides the first, seems to be scientific, complete, and conform- 
able to the most authoritative precedents and usage. Part I. 
of both codes is miscellaneous. The title of this part in that 
ut New York, is, ‘An act concerning the Territorial Limits 
and Divisions, the Civil Polity, and the Internal Administra- 
tion of this State.’ The last clause, ‘of this State,’ seems to be 
quite unnecessary, for the reader may safely be left to find out 
for what State the code is made, by referring to the general 
title ; he will be in little danger of falling into the error, that any 
of the chapters are intended to apply to Pennsylvania or Con- 
necticut. ‘The Massachusetts commissioners accordingly have 
judiciously omitted this phrase, which occurs very frequently 
and superfluously in the table of contents of the New York 
code. 

They have also omitted the boundaries and divisions in 
the title—and, as we presume, intend to omit them in the text, 
and, as it seems to us, very properly, since every one may easily 
find, by the map or gazetteer, the geographical extent of the 
jurisdiction. Whatever is superfluous in the code, is an ob- 
stacle to its utility. 

The commissioners have also omitted the phrase ‘ civil 
polity,’ and have adopted the rest of the New York title, so 
that as amended, it will read, as we infer from the analysis 
given in their introduction to the Second Part, now published, 
‘An act concerning the Internal Administration of the Gov- 
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ernment.’ The last clause. ‘of the Government,’ seems to 
have but little significance in this title; the effective words of 
which are ‘the internal administration,’ unless the administra 
tion of the government is intended to be. distinguished from 
that of the laws, a distinction which does not apply with 
much pertinency to some of the chapters. The subjects of 
this Part correspond in general to those included in Part I. 
of the New York code. They are, The jurisdiction of the 
State—legislative proceedings—elections, taxes, revenues— 
expenditures and public property—the militia—counties and 
county officers—towns and town officers—parishes, and the 
support of public worship—the public health—the public in- 
struction—highways, and bridges—regulations of trade—cor 
porations and proprietors of common lands—police. Such 
are the subjects coming, in the New York code, under the gen 
eral description of ‘ Civil Polity and Internal Administri' ion’ 
and in the proposed code, under that of ‘Internal Adis.uis 
tration.’ Neither of these titles seems to be definite, or ade 
quate, or applicable to all the subjects. Civil Polity applies 
to the other three Parts of either code, as appropriately as 
to the subjects enumerated above, and much more appropri 
ately than to some of them,—for instance, the militia and 
private corporations. But it was perhaps intended in the 
New York code, to cover those and the others which do 
not belong to ‘civil polity, under Internal Administration. 
What then is internal administration? What other ad 
minsiration is it contrasted with and distinguished from by 
this epithet ixternal? From the external? the judicial? the 
political? Not from the military certainly, for that, as we see, 
is included. We are inclined to think the word is used for 
economical, not in the sense of savimg, but in that given to 
the word economy, in the phrase political economy ; that is, 
the civil, or public economy ; the economy of the State. In 
this sense it applies to taxes, expenditures, and the manage 
ment of the public property, and more remotely to the subjects 
of bridges, roads, ferries, wrecks, lost goods, alewive fisheries, 
&c. Ifthis is the meaning, it seems to be better to use the 
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word economy, or economical, which are sufficiently well es- 
tablished in the above sense. It is certainly a matter of no 
little difficulty to characterise, with any degree of accuracy, 
such a miscellaneous collection of subjects. But it seems to 
us that, unless a more applicable general title can be devised, 
it would be better to substitute an enumeration of the subjects ; 
for instance, an act concerning the State jurisdiction, legisla- 
tive proceedings, civil, military, and municipal regulations, 
public health, schools, finances, the public property, edu- 
cation, highways, bridges, ferries, trade, private corporations, 
and police. ‘This looks a little like a title of a century ago, 
but it has one very material recommendation, in as much as it 
shows the subjects treated of. But we are by no means sat- 
isfied that a shorter general description of the contents may 
not be devised. At any rate, it ought to be descriptive of the 
contents, and complete, whether it be long or short. 

The title of Part II. concludes with an et c@tera, and 
is, therefore, but a part of a title. It reads thus, ‘ An act con- 
cerning the Acquisition, the Enjoyment, and the Transmis- 
sion of Property, real and personal, the Domestic Relations, 
and other matters connected with private rights. ‘The 
title has the authority of the New York code, but the last 
part of it is certainly very indefinite. 

In regard to the provisions of the Reported Code, it will 
appear, by recurrence to the resolve, providing for the com- 
mission, that only very general instructions are given to the 
commissioners ; they are not injudiciously limited and ham- 
pered. They are instructed to ‘revise, collate and arrange’ 
the laws in such manner as will make them ‘most concise, 
plain and intelligible,—and, what was not the least impor- 
tant part of the commission, ‘to suggest such contradictions, 
omissions and imperfections as may appear in the laws, and 
the mode in which they may be reconciled, supplied or 
amended.’ ‘Though this commission is pretty broad, it does 
not apparently contemplate that the commissioners should go 
very far and boldly beyond the former limits of the legisla- 
tion; but stillthe phraseology is such as to leave them at 
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liberty to exercise their own judgment. ‘T'l:ey have, in gen 
eral, confined themselves within the range of the former ie 
gislation, though in some few instances they have stepped 
beyond those limits, where the New York Code afforded a 
precedent. In this, as in the instances above mentioned, they 
have, it seems to us, paid too great deference to that model. 

On this subject the Commissioners, in their Report, say, ‘ It 
may, perhaps, be a subject of observation that the commis 
missioners have not attempted to embody in the present 
revision, the principles of the common law, any further than 
has heretofore been gradually done at different perieds of our 
legislation. ‘This has not been the effect of inattention or 
accident; but the commissioners, on consideration, came to 
the conclusion that the questionable utility of putting into 
the form of a positive unbending text, numerous principles of 
the common law, which are definitely settled and well known, 
was not sufficient to outweigh the advantages of leaving 
them to be applied by the courts, as principles of the com- 
mon law, wherever the occurrence of cases should require it.’ 

‘It has been remarked by distinguished American Jurists, 
that the common law is peculiarly well fitted to the rapidly 
advancing state of our country, because it possesses, in av 
eminent degree, the capacity of adapting itself to the gradual 
progress of improvement among us; and this accommoda 
ting principle, which pervades it, will adjust itself to every 
degree and species of improvement, that may be suggested 
by practice, commerce, observation, study or refinement.’ 

‘From these general considerations, which it is unneces 
sary to follow out io detail, it has been thought expedient to 
leave those important principles as they at present exist, 
rather than to attempt to incorporate them into the inflexible 
text of a written code.’ 

By flexibility and principle of adaptation, the commission- 
ers do not, of course, intend the vagueness, ambiguities or 
changeableness of our unwritten law, and yet the quality 
attributed to it is contrasted with the fixed unbending char 
acter of text law. This implies some sort of variation. The 
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common law is flexible—it may be bent; it may become 
different from what it was. This is no doubt true, as might 
readily be proved by the Reports. The law, like its makers 
and subjects, may preserve its identity, while it is running 
through a cycle of changes. It is enough that, in these va- 
riations, it never contradicts and violates those fundamental 
principles that are deeply fixed in the moral and social con- 
stitution of men, and those fundamental relations in which 
men are placed by their nature and the elements of the con- 
ventional institutions. When we praise the flexibility of ou 
common law, or that of any other country—for every country 
has its commune jus—we mean that it can change; that its 
subordinate maxims and doctrines, by which it approaches 
and its application is determined to individual cases, may vary 
with the conditions and circumstances or with the prevailing 
thinking and tendencies of the time. 

We take the difference between the unwritten law, and a 
text, in this respect, to be, that the one can be bent to a case 
that has actually occurred, the other only to future cases ; the 
court can bend the one, the legislature must alter the other ; 
it is the business of the courts to deal with the past, that 
of the legislature regards only the future. We come, then, 
to this position, that the unwritten law is susceptible of a varia- 
tion and modification of its subordinate doctrines, so that, in 
its application to cases presented for adjudication, the decision 
shall not be inconsistent with the broad fundamental princi- 
ples of the system ; and which are always, at least professedly, 
presupposed and acted upon in making and administering all 
laws ; we say the unwritten law is susceptible of this varia- 
tion and adaptation. In other words, the tribunals may ad- 
minister the laws upon such principles as admit many such 
variations and adaptations, and if the laws are administered 
with a scientific comprehensive wisdom, such variations may 
often be made, not only without falling into contradictions, but 
for the very purpose of preserving consistency in the more gen- 
eral and broad principles. On the other hand, if the law is re- 
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duced to a text, the courts are bound by the plain meaning, 
though they may perceive that, in its application to cases that 
may arise, it is inconsistent with the spirit and’ elementary prin- 
ciples of the code. In other words, the legislature cannot adopt 
a phraseology that may admit of all the proper qualifications 
and exceptions. 

But then, will the courts so administer the laws in regard 
to those doctrines and principles which may be fairly subject 
to their control and correction? If a supposed custom is 
seemingly proved, or a judicial precedent adduced, in conflict 
with the elementary principles of the law, and leading remotely 
to inconsistent consequences, will they foresee and avoid the 
inconsistency, and preserve the harmony of the system? Or 
will they passively yield their judgment to be bound by the fee- 
ble irresistible force of an insulated dogma, precedent, or sup- 
posed usage? The burthen of complaint in some parts of 
the continent of Europe, especially in some of the German 
states, and not less in England, has been, that the courts con- 
sider a precedent, or a custom vaguely surmised from the 
opinions of a few ignorant witnesses, to be a sacred authority, 
technically and very appropriately called binding, and not to 
be shaken or overruled by a plain principle. The precedent 
or surmised custom is respected as a covert retreat, beyond the 
reach of reasonable doctrine. In this state of things the com- 
mon law, when it has in hand testimony of a custom, is flexi- 
ble enough, as many a suitor has found to his cost ; but when 
it has in hand a judicial precedent, it is liable to the abuse of 
being as inflexible as the laws of the Medes and Persians. 
it is a most difficult thing for a court to balance itself between 
the authority of principle and precedent, or custom,—if it fol- 
lows the latter implicitly, it abandons all science ; if it pursues 
the first exclusively, it isin danger of running into the ex- 
treme of speculative distinctions remote from actual affairs. 
With the greatest prudence, and fidelity, and a good degree 
of learning and practical wisdom, any court, in a series of 
years, with a succession of judges, will, from time to time, run 
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more or less into one or both of the above extremes, and find 
itself in a position, on some points of law, little favorable to 
right, and consistent decision. If the court either cannot 
or will not extricate the jurisprudence from the entanglement, 
or turn from a wrong course, the legislature must interpose. 
As we have already remarked, the legislature ought not to in 

terpose, except in case of a defect which would not otherwise 
be seasonably remedied. Such defects will occur in the details 
of the administration of written or unwritten laws, but in 
regard to the latter, the courts can often more opportunely in 

terpose, where the inconvenience is a maxim or rule that 
works badly ; but in case of a mere omission to supply a 
rule of decision, the court can interpose as well in respect to 
written as unwritten laws. The French civil code is, accord 

ingly, introduced by the law, that a judge who shall refuse to 
decide a case under pretence that the law furnishes no rule of 
decision, shall be chargeable with a denial of justice. Le juge, 
qui refusera de juger, sous prétexte du silence, l’obscurité, ou 
de I’ insuffisance de la loi, pourra étre poursuivi comme coupa- 
ble de déni de justice. Civil Code, Preliminary Title, No. 4. 
We do not know that the courts of Massachusetts, or of the 
other States, are characterised by an extremely obstinate ad- 
herence to precedent or custom, in defiance of reasons and 
principles, and accordingly there seems to be no need, in gen- 
eral, of a solicitous legislation upon the subordinate maxims 
and details of the jurisprudence. 

We agree then with the commissioners, that so much of the 
unwritten law as is sufficiently clear, and works well, should 
be left undisturbed by legislation. We also agree in the still 
further position, which seems to be implied in their report, 
that it is inexpedient, in a general revision of the statutes, to 
scan all the minuter subdivisions and remote branches of the 
common law doctrines, to rectify inconsiderable distortions 
and discrepancies, errors and ambiguities, which produce no 
material embarrassment in the administration of justice, and 
which are also within the just jurisdiction and control of the 
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courts, since they are subject to correction, under the authority 
of the general undisputed principles on which the jurisprudence 
professedly proceeds. 

It is to these latter, as we have already remarked, and to 
these only, that the argument founded on the pliability of the 
common law applies. Wherever the leading doctrines of the 
common law are essentially wrong, the fact of their being 
unwritten, or the pliability and capacity of adaptation to cir- 
cumstances supposed to belong to the common law, certainly 
cannot be alleged against legislative interference. either in 
a general revision or on any other occasion. Great improve- 
ment has been made in the laws of Massachusetts within 
a few years, in the introduction of equity jurisdiction, without 
the aid of which the English common law is an essentially 
defective system, and also in regard to the abatement of 
actions in consequence of death or misjoinder. It is no apology 
for such defects, that they belong to an unwritten body of law, 
nor can any reason be assigned why they should not be 
remedied, if still existing, on occasion of a revision of the 
whole system. 

There are other defects of the common law, not less glaring. 
An obvious instance is that of the rules of evidence, which 
were assailed by Jeremy Bentham, with whose arguments 
the readers of the Jurist have been made partially acquainted, 
by the articles on this subject. The unreasonable maxims, 
not to say absurdities, that have crept into the common law 
on this title, have not been defended, that we are aware of, 
by any writer. Whether any defence has or has not been 
attempted, of this we are confident, that not a few of them are 
totally indefensible. ‘They ought to be assailed by a bold legis- 
lation. Whether it was expedient for the commissioners to have 
undertaken a reform in this respect, by the introduction of a 
few leading doctrines of innovation, is another question, on 
which much might be said on either side. No reasons have 
been given by the commissioners reaching cases of this de- 
scriptiun. Perhaps they did not consider them within the 
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spirit of the resolution under which the revision was underte: 
ken, or supposed that they were not expected by the public. 
Or they may not have thought it expedient to add to the 
difficulties necessarily attendant upon the adoption of the code 
by the legislature. Or they may not have supposed that there 
were in the jurisprudence of. the State many glaring defects 
that needed reformation. They have, however, proposed one 
important alteration of the rules of evidence, which we shall 
notice. 

In regard to details and the more minute branches of the 
common law, we do not understand the commissioners as _ re- 
ferring to these as the plain principles, and well understood, 
of the common law, which they thought it not expedient to 
introduce into a written code, since there are other reasons 
than the flexibility and power of adaptation of the common 
law, why such should not be introduced into a code. In 
regard to a vast body of important practical doctrines, which 
are not elementary and fundamental, such as that of the 
English Court, that the consideration for the promise to pay 
the debt of another, must appear in the written promise, and 
the Massachusetts decision that it need not so appear, the 
common law cannot be flexible without becoming liable to the 
charge of variableness and uncertainty. ‘These are the prin- 
ciples of the common law with the correction of which leg 
islation has most to do, since they are beyond the remedy 
afforded by the courts. The courts could not, for instance. 
have reformed the principles of the common law, on the sub- 
ject of the abatement of actions by death, or misjoinder. 
It was doctrines of this sort, of which Mr. Chief Justice Par- 
ker remarks, that ‘ innovation in the administration of justice, 
or in the principles of jurisprudence, are more to be dreaded 
than any where else, as it tends to unsettle the minds of the 
community, and to introduce into the judicial tribunals the 
practice of legislating, under the guise of declaring the law." 
Such doctrines have been the subjects of legislation, from 
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time to time, in the United States, since the settlement of the 
couniry ; and the legislation of Great Britain has recently 
been brought to bear upon them. The commissioners do 
not give any intimation whether the legislation of Massa- 
chusetts may be advantageously carried farther into the 
province of the unwritten law. If there is still room for 
much improvement in the jurisprudence of the State by legis- 
lation, as we cannot but. suppose there is, there may be yet very 
good reasons why the commissioners should not recommend 
many important changes. One reason may be, the inexpe- 
diency of burthening the discussion of the code with too 
many difficult questions. But whatever the reasons may be. 
they are some other than the flexibility and capacity of adap- 
tation of the common law. 

The distribution of this code into titles and chapters is 
skilful and complete. Though it should be left as it now is, 
and should not be adopted by the legislature, the labor and 
expense of constructing will not be thrown away, as it is a 
very valuable manual substitute for the laws as they now 
stand in the statute book. It gives a very ready access to 
the laws, within a very narrow compass, less than one third 
of that of the statute book, and presented in so clear an at 
rangement, that whatever is sought, may be readily found. 
The phraseology is, in general, very simple, concise and clear. 
and the examination of the laws appears to have been made 
with great care and industry, so as to bring together in the 
proper chapters every thing to be found in the statutes. 

As a specimen of the work, we extract Chapter 74, Part II. 
‘Of Preventing Frauds and Perjuries in Contracts, and in 
Actions founded thereon ;’ and the notes explanatory of the 
changes and additions proposed. ‘The references under the 
sections refer to the statutes from which the sections are taken, 
and where there is no such reference, it is an intimation that 
the section is new. A much larger proportional part of thi- 
short chapter consists of proposed additional enactments than 
in the chapters generally. 
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‘CHAPTER 74. 


OF PREVENTING FRAUDS AND PERJURIES IN CONTRACTS, 
AND IN ACTIONS FOUNDED THEREON. 


Srction 1. No action to be brought on certain contracts, unless made in 
writing. 
2. The consideration need not be in writing. 
3. No action to be brought on a representation of another's 
credit, unless in writing. 


4. Contracts for the sale of goods, when valid. 

5. Goods mortgaged must be delivered, or the mortgage re- 
corded. 

6. Exception as to bottomry, respondentia, and transfer of prop- 
erty at sea. 


7. ‘Town clerks to record such mortgages. 
8. Suit against heirs, &c., for conveyance of lands according to 
the contract of the deceased. 
9. The mode of proceeding therein. 
10. Executors, administrators, or heirs, may be required to con- 
vey. 
11. Such conveyance to be effectual. 
12. If the defendant refuses to convey, the court may award a 
writ of seisin : 
13. Or any other proper process. 
14. The suit may be brought by the heirs, &c. of a deceased 
person. 
15. Such conveyance may be authorised without suit by the in- 
tended grantee : 
16. Upon the suit of the heir, &c. of the intended grantor. 
17. The effect of such conveyaace, or of a tender thereof. 


Section 1. No action shall be brought in any of the fol- 
lowing cases, that is to say, 

First, whereby to charge an executor or administrator, upon 
any special promise, to answer damages out of his own estate; 
or 

Secondly, to charge the defendant, upon any special promise, 
to answer for the debt, default or misdoings of another person; 
or 

Thirdly, to charge any person upon an agreement made upon 
consideration of marriage; or 

Fourthly, upon any contract for the sale of lands, tenements 
or hereditaments, or of any interest in or concerning them; or 
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Fifthly, upon any agreement that is not to be performed 
within one year from the making thereof ; 

Unless the promise, contract or agreement, upon which such 
action shall be brought, or some memorandum or note thereof, 
shall be in writing, and signed by the party to be charged 
therewith, or by some person thereunto by him lawfully author- 
ised. 1783, 37,§ 2. 1788, 16, § 1, 2. 

Secr. 2. The consideration of any such promise, contract 
or agreement, need not be set forth or expressed in the writing 
signed by the party to be charged therewith; but may be prov- 
ed by any other legal evidence. 

Secr. 3. No action shall be brought whereby to charge 
any person upon or by reason of any representation or assu- 
rance made concerning the character, conduct, credit, ability, 
trade or dealings of any other person, unless such representa- 
tion or assurance be made in writing, and signed by the party 
to be charged therewith, or by some person thereunto by him 
lawfully authorised. 1834, 182. 

Secr. 4. Nocontract for the sale of any goods, wares or 
merchandize, for the price of fifty dollars or more, shall be 
good or valid, unless the purchaser shall accept and receive 
part of the goods so sold, or shall give something in earnest to 
bind the bargain, or in part payment; or unless some note or 
memorandum in writing of the bargain be made and signed by 
the party to be charged thereby, or by some person thereunto 
by him lawfully authorised. 1788, 16. 

Sect. 5. No mortgage of personal property, hereafter 
made, shall be valid against any other person than the parties 
thereto, unless possession of the mortgaged property be deliv- 
ered to, and retained by, the mortgagee; or unless the mort- 
gage be recorded by the clerk of the town or city where the 
mortgager resides. 1832, 157. 

Sect. 6. Nothing contained in the preceding section shall 
avoid or defeat any contract of bottomry or respondentia; nor 
any transfer, assignment or hypothecation of any ship or goods 
at sea or abroad, if the mortgagee shall take possession of such 
ship or goods as soon as may be after the arrival thereof within 
this State. 1832, 157. 

Secr. 7. It shall be the duty of the said clerks, upon pay- 
ment of their fees, to record all such mortgages of personal 
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property that shall be delivered to them, in a book to be kept 
for that purpose, noting in said book, and also on the mortgage, 
the time when the same is received; and every such mortgage 
shall be considered as recorded at the time when it is left for 
that purpose in the clerk’s office; and the fees for recording 
such mortgages, and for all other services relating thereto, shall 
be the same as are allowed to registers of deeds for the like 
services. 1832, 157. 

Secr. 8. When any person, who is bound by a contract in 
writing to convey any real estate, shall die before making the 
conveyance, the other party may have a bill in equity in the 
supreme judicial court, to enforce a specific performance of the 
contract by the heirs, or the executor or administrator of the 
deceased party. 1783, 32. 

Secr. 9. The court shall hear and determine every such 
case according to the course of proceedings in chancery, 
and shall make such decree therein as justice and equity shall 
require. 

Sect. 10. If it shall appear that the plaintiff is entitled to 
have a conveyance, the court may anthorise and require the 
executor or administrator of the deceased party to convey the 
estate, in like manner as the deceased person might and ought 
to have done, if living; and if his heirs or any of them are with- 
im the State and competent to act, the court may require them, 
instead of the executor or administrator, to convey the estate 
in the manner before mentioned, or may require them to join 
in such conveyance with the executor or administrator. 

Secr. 11. Every conveyance, made in pursuance of such 
decree, shall be effectual to pass the estate contracted for, as 
fully as if then made by the contracting party himself. 

Secr. 12. If the defendant in such suit shall refuse or neg- 
lect to make a conveyance according to the decree, the court 
may enter a judgment that the plaintiff shall recover possession 
of the land contracted for, to hold according to the terms of the 
intended conveyance, and may issue a writ of seisin thereupon, 
in the form that is used upon a recovery in areal action: and 
the plaintiff, having by force of such writ obtained possession 
of the premises, shall hold the same in like manner as if they 
had been conveyed in pursuance of the decree. 

Secr. 13. The preceding section shall not be so construed 
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as to prevent the court from enforcing their decree by any oth- 
er proper process, according to the course of proceedings in 
chancery. 

Secr. 14. Ifthe person to whom the conveyance was to be 
made shall die before such suit is brought, or before the con- 
veyance is completed, any person who. would have been enti- 
tled to the estate under him, as heir, devisee, or otherwise, in 
case the conveyance had been made according to the terms of 
the contract, may commence such suit, or may prosecute it if 
already commenced; and the conveyance shall thereupon be 
so made as to vest the estate in the same persons who would 
have been so entitled to it. 

Secr. 15. If the party to whom any such conveyance was 
to be made, or those entitled to claim under him, shall not 
commence and prosecute a suit in the manner before provided, 
and if the heirs of the deceased person are not within the State, 
or are under age, or otherwise incompetent to make the con- 
veyance, it may be made by the executor or administrator of 
the deceased person, upon a decree of the court to be obtain- 
ed for that purpose, in manner following. 

Secr. 16. The executor or administrator of the deceased 
person or any one or more of his heirs, may have a bill in equity 
in the supreme judicial court, setting forth the contract, and the 
circumstances of the case, whereupon the court may by their 
decree anthorise and require the executor or administrator to 
convey the estate in like manner as the deceased person might 
and ought to have done, if living. 

Secr. 17. A conveyance made or tendered in pursuance 
of such decree shall be deemed a performance of the contract 
on the part of the deceased perse |, so far as to hold the other 
contracting party, and his heirs, executors and administrators 
to a performance thereof on his and their part. 


NOTES. 


Sections 1 and 4. The provisions in these two sections are contained 
in the English statute of frauds, 29 Charles [1. c. 3, which was re-enacted 
by our provincial legislature in the year 1692; and again, in some parts, 
by stat. 1783, c. 37, sec. 2, and stat. 1783, c. 16, sec. 1, 2. The commis- 
sioners have thought it best in general to retain the phraseology of these 
ancient enactments, which has become well known and familiar, and 
which has in several particulars received a judicial construction. 
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Sxct. 2. This section is new in terms; and is proposed for the purpose 
of adopting and confirming the judgment of the supreme judicial court upon 
the construction of the statute now in force. 17 Mass. Rep. 122. 

Sect. 7. The provision that the instrument shall be considered as re- 
corded, at the time when it is left in the office for that purpose, is 
not contained in stat. 1832, c. 157. It would probably be implied; but it 
may be better to express it. 

Sect. 8. The proceeding prescribed in the stat. 1783, c. 32, is substan- 
tially the same as a bill in equity for a specific performance of the con- 
tract ; and as the supreme court has now, by stat. 1817, c. 87, general ju- 
risdiction in suits of that kind, itis proposed to adopt that mode of proceed- 
ing in this case. The principles and rules applicable to a bill for a speci- 
fic performance of a contract for the sale of real estate, being well known 
and established, will serve as a guide to the courts and to counsel in cases 
of this kind, and will tend to prevent doubt and litigation. 

Scr. 11. If the estate is under attachment, or subject to any other in- 
cumbrance, it is not intended to defeat such lien to the prejudice of a third 
person ; but only to give as good a title as the contracting party could have 
given, if he had made a conveyance at the time when it is made by his 
executor, administrator or heir. 

Secr. 12. This provision, with some others in this chapter, is suggest- 
ed by stat. 1798, c. 77, which regulates the proceedings upon a bill in 
equity to redeem a mortgage. 

Sxcr. 15. It may happen that from a change in the price of real estate, 
or other causes, the person who was to receive the conveyance will have 
no wish to take the land; whilst the parties interested on the other side 
are desirous to convey it, in order to entitle themselves to the price agreed 
on. If in such a case any of the heirs are absent, or incompetent to act, 
the conveyance can not be made without a decree authorizing some person 

to execute the deed in behalf of the heirs of the deceased person. It is the 
object of this and the two following sections to provide for this case.’ 


It will be observed that the second section of the above 
chapter is new, as text or statute law in Massachusetts, 
though it had been already adopted as law, by the Supreme 
Court, in giving a construction to the existing statute in the 
case referred to in the notes, and is introduced into the code, 
according to the plan, generally pursued by the commission- 
ers, of incorporating into it the former decisions on the con- 
struction of the statutes revised; a very material part of the 
revision, since it is much better that a law should explain 
itself, as far as it can be made to do so, without too much 
minuteness, than to leave the reader to seek the construction 
11* 
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in the reports. This one improvement in the statutes would 
alone be a sufficient reason for the general revision. 

In the decision referred to by the commissioners, it was 
held in Massachusetts that a promise to pay the debt of 
another need not express the consideration in order to render 
it binding upon the party signing it. Mr. Chief Justice Par- 
ker gave a very elaborate opinion in that case, questioning, 
with cogent reasons, the contrary English doctrine, in Wain 
v. Warlters, 5 East, 10, which he seemed to consider as hav- 
ing been almost, and about to be altogether, over-ruled in 
England. But it was still adhered to in a case decided by 
the King’s Bench at the same time that the above decision 
was given in Massachusetts." 

The commissioners have proposed to dispense with the 
expression of the consideration in the written contract, in all 
the five classes of contracts mentioned in the statute of frauds, 
viz. 1. promises by executors to be personally answerable ; 
2. to answer for the debt of another; 3. in consideration of 
marriage ; 4. concerning lands, &c.; 5. not to be performed 
within one year. The court in Massachusetts seemed to 
consider all the five classes as resting on the same principles. 
The fifth class comprehends all descriptions of contracts. 
The question naturally occurs, whether there may not be 
some difference between a case of a promise to pay the debt 
of another and some other promises, as to the importance of 
requiring the consideration to be expressed. Mr. Chief Jus- 
tice Parker considered the supposed opinion of the profession 
in England and in the United States, in opposition to the 
decision of the King’s Bench, to be of much weight; but it 
does not appear that there was any way of ascertaining very 
satisfactorily what the general opinion had been in the 
profession, and an indefinite surmise, or mere vague impres- 
sion of what is the general opinion, is a very slight ground to 
go upon. When an opinion has been deliberately expressed 
by any lawyer, or any number of lawyers, whose names 
are produced, its authority can be estimated. But when we 


"4 B. and Ald, 596. 
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are told the profession thinks so or so, it is usually the slight- 
estof all grounds of decision, and not worth naming. The 
objection to the decision, under the old statute, that is, the 
one now in force, is, that the statute requires the agreement 
to be in writing ; the court decided that it was sufficient 
if one side of it was so. The statute could not contemplate 
that one side of the agreement only should be binding; and 
where something remains to be performed on both sides, the 
reasons are the same for requiring that one side should be 
bound in writing, as that the other should be so bound. The 
above decision certainly goes very far towards a partial repeal 
of the statute, and it trenches very materially upon the 
grounds and reasons on which the statute was enacted. 
The question is one of some importance. The first im- 
pression would naturally be, that every thing material to 
make a contract, should be expressed in the writing. 

The chapter extracted, is an illustration of our remark, 
respecting the general simplicity, precision and clearness of 
expression in the code, and the skilful order of the sections. 
There are some exceptions as to precision. We have noted 
such an exception in Part II. c. 59. s. 3.,in which it is provid- 
ed that a tenant in tail in actual possession, may convey in fee 
simple by deed in common form ; as it is not obvious what 
that form is: Soin Part III. c. 87. s. 13. the expression seems 
to want precision, when it is provided that the proceedings 
in the Justices’ Court in the city of Boston shall be sub- 
stantially the same as before justices of the peace. The 
same remark seems to be applicable to Part III. c. 100. s. 26. 
where it is provided that, in every information, suit or action 
to recover a penalty, the genera! issue may be pleaded, mean- 
ing probably actions, d&c. on a statute. But these are unim- 
portant exceptions to the general style of execution of the 
work. 

As it is an object of some importance, in the revision, to 
divest the statute book, as much as possible, of all unnecces- 
sary repetitions and superfluous words, we suggest whether 
it would not be better to omit the abbreviation ‘ Sect.’ at the 
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beginning of each section throughout the code. In the New 
York code, a sign is used with the number of the section, as 
§ 50; while in the French code the number alone is used. 

It would be going beyond our province and our limits, to 
examine in detail the proposed alterations. The reasons of a 
very large part of them are obvious. . 

The commissioners, as we have remarked, have in general 
been circumspect in proposing material changes. In Part 
Ill. c. 94. s. 45; they have, however, borrowed from the 
New York code a pretty striking, and as we think very 
questionable, change in the rules of evidence. It is there 
proposed, that confessions of a party to his attorney, minister, 
or a member of the same church, shall not be given in evi- 
dence against him under an indictment. Confessions to 
counsel, stand on a peculiar ground ; and no one, or certainly 
very few, will be disposed to withdraw the protection thus 
afforded to a party, even a criminal, for the purposes of giving 
him an opportunity of making a defence. But there are 
not wanting arguments against even this immunity. It 
is an indulgence of the law on the side of personal privilege, 
which a criminal can hardly claim by strict right, and an 
innocent party does not want. But to go still farther, and 
make the paramount interest of society, in the punishment 
and suppression of crimes, subordinate to the consideration 
of the spiritual consolation of the criminal, seems to us to be 
not only what the accused has no right to ask, but what 
society cannot safely grant. On the contrary, the exemp- 
tion of the guilty accused, from answering on oath to the 
accusations, and the exclusion of the innocent accused, from 
the privilege of so answering, is, it seems to us, by no means 
so obviously expedient that an opinion to the contrary may 
not be tolerated. ‘The only reason we are aware of for not 
requiring the accused, against whom a prima facie case 
is made, to answer the accusation on oath, is the danger 
of rendering perjury so frequent as to weaken the popular 
obligation of an oath. The propriety of this exclusion of 
testimony has been questioned upon very strong reasons. 
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In some chancery cases, the very object of the suit is to com- 
pel the defendant to answer on oath to a charge of fraud, 
where the temptation to perjury is often as great, as in many 
cases of indictment. It seems to us that any alterations of 
the law of evidence ought to be entirely on the side of the 
admission, not that of the exclusion of testimony. 

The law of attachment on mesne process is a very sin- 
gular branch of the jurisprudence of Massachusetts, and the 
neighboring States. That a creditor should have the right, at 
the commencement of his suit, to secure the eventual satisfaction 
of the judgment that he may recover, by obtaining a lien on the 
defendant’s property, or requiring a stipulation with sureties that 
he will be ready with his person, to answer to the judgment, in 
case the law gives a remedy or penalty by imprisonment, is rea- 
sonable. But that a creditor, or person pretending to be such, 
should, without the intervention of any magistrate,and without 
any oath, or any evidence more than his attorney may choose 
to require as to the validity of the demand, be permitted to 
arrest the person or property of another, is in spirit and prin- 
ciple a violation of the provision of Magna Charta, that no 
one shall be imprisoned except on the verdict of his peers, or 
according to the law of the land ; for, to allow any one to im- 
prison another or seize his property under color of law, but 
in fact of his own mere motion and upon his own personal 
responsibility, is to expose both person and property to wrong 
and violence, against which it was the object of Magna 
Charta to guard. It is a legalized remnant of barbarism, 
peculiar, we believe, to the New England States. The only 
pretended defence of it, is, that it is not, in practice, found to 
be subject to great abuse,—which would be a lame defence if 
it were true, but, in fact, itis not true. We regret that the 
code, Part III. c. 90. s. 22. proposes to pass over this discredi- 
table defect in the jurisprudence of the State. 

We had noted other passages, some as being material 
improvements, others as being questionable; among the 
former, particularly, the definitions and explanations proposed 
to be introduced in the commencement of the code, the re- 
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ferring of the forms of writs to the discretion of the Supreme 
Court, and some proposed additional sections in the begin- 
ning of the fourth part, on criminal law. But we must come 
to a conclusion. 

The formation of a code is a magnificent enterprise, worthy 
of a State ; success in which is one of the most glorious events 
in the annals of any community, however brilliant may be its 
history in other respects. If well accomplished, it is, next 
to the formation of a frame of government, pre-eminently 
the most important and useful social achievement. Though 
we have mentioned some few circumstances in the proposed 
code as subjects of query, we would by no means be under- 
stood to have made any suggestions in the spirit of general 
exception and objection. We are sensible of the vast labor 
imposed on the commissioners ; and the reported part of the 
code shows that they have devoted themselves to the work 
with ardent zeal and indefatigable application. Every part 
of the Report teems with useful improvements ; and its com- 
pletion and adoption, in the spirit in which the work has 
been thus far conducted, in the able hands to which it was 


committed, will make a great epoch in the jurisprudence of 
the State. 





ART. ViIllL—CONTRACTS MADE ON SUNDAY 


QUESTION. 


Whether a contract, made on Sunday, may be enforced 
at law? 


Ir is a general principle, that, where the law prohibits any 
act, it will not recognize a contract founded in a violation 
of its provisions. If two men agree to violate the law, or 
concur in an act known to be contrary to law, it affords 
neither of them a remedy against the other, who may refuse 
to perform his illegal stipulation. Thus, a contract for the 
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sale and delivery of empty casks, having the custom house 
marks upon them, for the purpose of being again used in 
violation of the Revenue laws, the seller actually participating 
in the offence, is a void contract. Of the like character, in 
principle, are contracts for the materials to be used in manu- 
facturing false and counterfeited articles of merchandise, both 
parties having equal knowledge of the unlawful intent ; as, 
if a druggist sells the Spanish juice, isinglass, ginger, and 
narcotics, for the manufacture of pretended malt beer, or Al- 
bany ale; in these cases the law does not listen to the com- 
plaint of one party, seeking a remedy against his participator 
in fraud,—Langton v. Haynes, 1 M. & S. 563; So, where 
the statute has regulated the dimensions of shingles, and 
forbidden the sale of any of less size, a promissory note, 
given for the price of a quantity below the standard, was 
holden void,— Wheeler v. Russell, 17 Mass. 258. For, as 
was said by Ashhurst J., in Blackford v. Preston, 8 T. R. 
89, ‘no right of action can spring out of an illegal contract.’ 
And it was asked by Eyre J., in Ribans v. Cricket, 1 B. 
and P. 264,—‘ How shall an action be maintained on that 
which is a direct violation of a public law?’ The cases are 
numerous, both in this country and in England, in which 
contracts made under circumstances, or for objects directly 
involving a breach of law, have been declared void. The 
rule has been applied to a contract for lottery tickets— Hunt 
v. Knickerbocker, 5 Johns, 327; for bank notes, the circu- 
lation of which was prohibited under a penalty,—Spring field 
Bank v. Merrick, 14 Mass. 322; for insurance of naval 
stores, exported against an order of council,— Parkin v. Dick, 
11 East, 502; for the sale of bricks under the statute measure, 
— Law v. Hodson, 11 East, 300; for the proceeds of a voyage 
in the slave trade,—Fales v. Mayberry, 2 Gall. 560; for 
the sale of a title to lands previously adjudged illegal,— Mit- 
chell v. Smith, 1 Binn. 110; and for insurance on a voyage 
really intended in violation of the non-intercourse acts,— 
Russell v. Degrand, 15 Mass. 39. The books abound in 
similar applications of the rule ; which, indeed, is a principle 








380 ‘Contracts made on Sunday. [ April, 


of universal jurisprudence. Jn certo loco, merces quadam 
prohibite sunt. Si vendantur ibi, conrRactus est NUL- 
Lus, 2 Huber. 539. A distinction has sometimes been at- 
tempted, between a contract whose subject is malum pro- 
hibitum, and one malum in se; but wherever the law is 
resorted to, not to relieve a party, who has indiscreetly agreed 
to violate its provisions, but to aid in the consummation of 
the agreement itself, it has invariably refused its assistance. 
The question then is this;—Is there any thing peculiar 
in the statutes prohibiting secular employments on Sunday, 
which exempts them from the operation of the general prin- 
ciple of law, above stated? With the theological side of the 
question we have at present nothing todo; though, as jurists, 
we may be permitted to refer with approbation to the opinion 
of the Court, in Pearce v. Atwood, 12 Mass. 324, that the 
duty of observing this day was founded on statute, and on 
the uniform usage of the christian world. There can be no 
doubt that the State has a right to regulate the public or 
private conduct of its citizens, as far as it judges necessary 
for the preservation of the peace, good morals, and happi- 
ness of the whole. It has the same right to prohibit the 
citizen from doing any secular business on one day, that it 
has to prohibit him from doing certain acts, as, the killing of 
game, or the like, in certain months. No man’s conscience 
is violated ; for he is not compelled to do any thing, but only 
to abstain from doing. For the sake of public peace, and 
good order, he must neither annoy his neighbors on that day, 
nor set an example which the State deems pernicious. The 
statutes, for the due observance of Sunday, are not peculiar 
to New England. The English statute of 29 Car. II. c. 
7, forbids all persons to ‘do or exercise any worldly labor, 
business, or work of their ordinary calling, on that day. 
The statutes of Rhode Island and South Carolina are in the 
same words. That of New Hampshire has only substituted 
the word secular, for ordinary. The courts have uniformly 
held that these provisions were enacted to regulate, as well 
the private, as the public conduct of individuals, and to pro- 
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mote the interests of religion ; and having ascertained that 
the contract was not only begun, but completed on Sunday, 
and that it was within the ordinary calling of the party, 
they have uniformly declared it void. See Drury v. De- 
fontaine, 1 Taunt. 131; Blorome v. Williams, 3 Barn. 
& Cresw. 232; Fennell v. Ridler, 5 Barn. & Cresw. 406. 
In Maine, Vermont, Massachusetts, Connecticut, New York, 
and Pennsylvania, the legislatures have gone farther, and pro- 
hibited ‘ all manner of business or work,’ without excepting 
any but works of necessity and charity. Under these statutes, 
the question of ordinary calling does not arise; and con- 
tracts have been adjudged void merely because made on 
Sunday ; in harmony with the general rule that all contracts 
made in violation of positive law are void. See Morgan v. 
Richards, 1 Browne, 171; For v. Abel, 2 Conn. 541. 
The making of the contract was a ‘ business or work,’ which 
the law says shall not be done on Sunday. The party, 
having done it, comes into Court, and asks the law to give 
him the fruits of his labor. How can such a request be 
granted, consistently with acknowledged and sound principles? 
There is, indeed, a single reported case in Massachusetts, 
Geer v. Putnam, 10 Mass. 312, in which a promissory 
note, made on Sunday, was adjudged good, on demurrer. 
But the learned counsel for the defendant, in that case seems to 
have taken it for granted, without examination, that the 
statute was a remnant of puritanism, ‘more honored in the 
breach, than in the observance,’ and therefore declined ar- 
guing the point, apologizing for having made it, by referring 
to the express orders of his client; and the defence being thus 
abandoned, the Court, very naturally, and apparently without 
deliberation, ordered judgment to be entered for the plaintiff. 
The case which the Reporter mentions as recollected by Chief 
Justice Parker, must have been a nist prius decision ; as the 
defence appears to have been made tothe jury; and the 
Chief Justice never practised in Plymouth, where it was tried ; 
nor was the court ever holden there by more than one judge 
for the trial of issues of fact, after he came to the bench. Had 
VOL. XIII.—NO. XXVI. 12 
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it been a decision by the whole court, it would not have es- 
caped the attention of the Reporter. The principal case is, 
essentially, a judgment by consent; and being at variance 
with the current of decisions on this subject, in all the States, 
and in England, as well as with the symmetry of the law ; 
it can hardly be asserted with safety, that such a contract 
would now be sanctioned in Massachusetts. 

We conclude, therefore, both upon principle and authority, 
that a contract made on Sunday, if not falling within the 
exception of a work of necessity or charity, is incapable of 
being enforced at law. G. 





ART. IX.—THE ADVOCATES LIBRARY IN EDINBURGH. 


A Catalogue of the Law Books in the Advocates Library. 
idinburgh. 1831. 8vo. pp. 580. 


Here is a Catalogue of the Law Books in a single Library, 
which occupies a large-sized octavo volume. The Library 
of the Faculty of Advocates at Edinburgh is one of the best 
in Great Britain. It was founded by Sir George Mackenzie, 
in 1682, and, at the time of the publication of Mr. Horne’s 
curious and interesting volumes on the Study of Bibliogra- 
phy, in 1814, had gradually been augmented to about sixty 
thousand volumes in all sciences and languages. Besides 
their collection of printed books, the Faculty of Advocate 
possess numerous valuable MSS. consisting of the registers 
of many Scottish monasteries, illuminated missals, and papers 
illustrative of Scottish History, and a few MSS. of the 
classics, particularly one of Martial.” The books in this lib- 
rary are lent out to the members of the Faculty upon their 
receipts, subject to the obligation of restoring them at the 
end of a year. Very eminent men have been the keepers 
of this Library, particularly Thomas Ruddiman, Walter 
Goodall, and the celebrated historian David Hume. The 
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latter, in the pleasant sketch prefixed to his History of Eng- 
land, and entitled ‘My own Life,’ alludes to holding this 
office. ‘In 1752, he says, ‘the Faculty of Advocates chose 
me their librarian, an office from which I received little or 
no emolument, but which gave me the command of a large 
library. I then formed the plan of writing the History 
of England.’ Certain inquirers, we believe, have very lately 
observed the marks of Mr. Hume’s studies, when engaged 
in this work, in some of the books of this library. 

A Catalogue of all the books in the Library of Advocates, 
was published in 1742 and 1776, in two volumes folio. ‘The 
present catalogue comprehends only the juridical works 
belonging to the Library, at the commencement of the year 
1831. It is compiled, as is indicated by the name subscribed 
to the well-written preface, by David Irving. Having had 
occasion to examine it with some attention, we do not hesitate 
in declaring that it is prepared with. remarkable skill and 
fidelity. ‘T’o those, who have occasion to consult the Library, 
it must be an invaluable volume, while to the student of 
jurisprudence it will be highly useful, in the light of a biblio- 
graphical guide. As indexes have been called the soul of 
books, so catalogues may be styled the soul of libraries. 
Without them the largest collection would be comparatively 
useless. It is desirable that every catalogue should contain 
a succinct, and, at the same time, full abstract of the title- 
pages of the different books, with the number of the editions, 
the names of the author and editors or annotators at length, 
the place and date of publication, the size of the volume, 
and the name of its printer, if it be an ancient copy. It may 
not unfrequently happen, in the course of our studies, that 
it will be desirable to consult a particular edition of a book— 
perhaps to verify the text of the edition we possess ourselves, 
or to observe the comments of the editor. A good catalogue 
should enable us at once to determine whether the library 
contains the edition in question, and should exhibit a com- 
plete bibliographical view of all the works therein. The ma- 
ker of it should, therefore, be something more than a mere 
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clerk, whose ability does not rise higher than the servile co- 
pying of a title-page, and who knows nothing of the books 
he handles, more than the mechanic who bound them. He 
should understand, what is so little understood even by schol- 
ars in this country, bibliography,—a species of knowledge,— 
we are tempted to call it a science—under which is embraced 
all that can illustrate the character, value and history of 
books, the lives of authors, editors and printers, the periods 
in which they flourished, the editions their works have passed 
through, the characters of the works themselves, and the 
comparative value of different editions, the history of libraries, 
and the principles by which the classification of a library should 
be adjusted." Some of the catalogues of libraries in our coun- 
try have been prepared by persons, who had not the slightest 
knowledge of this subject. The catalogue of the library of 
Congress, at Washington, is a disgrace to that noble collection. 

The alphabetical arrangement, which Mr. Irving has 
followed, has always seemed to us much preferable to any 
arrangement, with reference either to the subjects, or the 
sizes of the volumes. The main object of a catalogue is 
to facilitate the use of the library; of course, such arrange- 
ment should be adopted as will best subserve this end; and 
this appears to us to be the alphabetical arrangement. The 
inquirer can turn, as readily as in a dictionary, to the name 
of the author he wishes to find. To the Alphabetical Cata- 
logue, which occupies nearly five hundred pages, Mr. Irving 
has subjoined an admirable Analytical Index, consisting 


* This subject has been illustrated in England by the learned labors of 
Dibdin, Drs. A. Clarke and Horne, and on the continent by a full company 
of students, who seem to have spared no toil in order to throw light upon this 
object of their ardent pursuit. To Germany, whose scholars seem indued with 
the ability to labor beyond the lot of other mortals, we are indebted for not 
a few works on Bibliography, extending, some of them, to many ponderous 
volumes. The works of Struvius, Lipenius, and Madhinius, on Legal Bib- 
liography, are monuments of the most pains-taking labor. That of Camus, in 
France, is highly useful, but much inferior in its extent to those mentioned 
above. The last edition of this work, by M. Dupin, contains many important 
corrections of errors. We hope to be able to devote an article to this work in 
some future number. 

















1835.) The Advocates Library in Edinburgh. 385 


of two principal divisions; the first embracing the books 
relating to the law of nature and nations, the civil law and 
feudal law, together with mercantile and maritime law, the 
principles of criminal law, the principles of evidence and 
medical jurisprudence; and the second, with heads alpha- 
betically digested, containing the books relating to the laws 
of particular countries. This Analysis spreads out the whole 
contents of the Library, so that we may see at once the ex- 
tent of its collection under any of the great heads of juris- 
prudence. The collection relating to the civil law is vast. 
That relating to the law of the United States is quite res- 
pectable, and is probably the largest in Europe—in every 
sense superior to that in the ancient libraries of Lincoln’s 
Inn and the Temple.t' It was to call the attention of the 
reader to this fact, that made the principal inducement to 
notice the present publication, after so long an interval had 
elapsed since its first appearance. We were pleased much 
when we observed it, because we viewed it as a sign that our 
country’s jurisprudence, so long neglected, was becoming 
known abroad. We thought it highly honorable to the pro- 
fession in Scotland, that this collection should have been 
formed under their auspices. The Library of Advocates, 
we have understood before, was particularly well supplied 
with works relating to America. Mr. Graham, in the preface 
to his able aud interesting History of the United States,— 
interesting, because it shows the views taken by an intelligent 
foreigner of our history and institutions,—confesses his ob- 
ligations to it for a sight of some works relating to his subject, 
which he was unable to find any where else. 

[n this connection, it may not be out of place to mention 
that the laborious Supplement, lately published by Mr. Brodie, 
to Lord Stair’s Institutes, treating of Commercial Law, and at 


' We make this remark, without having seen a Catalogue of either of these 
libraries, on the strength of private information. A Catalogue of the Library 
of the Inner Temple was printed in 1700, under the direction and at the ex- 
pense of Sir Bartholomew Shower. An account of some of the antiquities of 
these libraries will be found in the First Report on the Public Records of 
England 
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great length of the Law of Shipping, contains frequent re- 
ferences to the notes by Mr. Justice Story to Lord Tender- 
den’s Treatise on Shipping. 'To Scotland we are, therefore, 
indebted for the most favorable notice of the jurisprudence 
of the United States, which has been taken in Great Britain. 

The following is the Analytical Index of the works rela- 
ting to the Laws of the United States, in the Library of the 
Advocates. 


Laws or THE Unitep Stats. 


. Statute Law. 
General and Miscellaneous Treatises. 
. Practical Works. 
. Digests, Indices, and Abridgements. 
. Reports of Primary Courts, and Courts of Appeal, of the United 
States. 
©. Reports of Courts in Particular States 


of © OO 


LAWS OF THE UNITED STATES 


1. Statute Law. 


Acts of Assembly Parkes (Joseph). 
Leges Americanae. Peters (Richard). 


2. GENERAL aND MisceLLaNeous TREATISES. 


Blake (D. J.) Hall (John E.) 
Blenman (Richard). Ingraham (Edward D.) 
Brackenridge (H. H.) Livermore (Samuel). 
Brice (James F’.) Livingston (Edward). 
Chaufepié (Car. Abr. de.) Reeve (Tapping). 
Cooper (Thomas). Sergeant (Thomas). 
Fessenden (Thomas G.) Wilson (James). 

3. Practica, Works. 
Anthon (John). Hening (W. P.) 
Attorney’s Companion. Justice of the Peace. 
Clerks’ and Magistrates’ Assistant. Read (Collinson). 
Crown Circuit Companion. Story (Joseph). 


Dunlop (John A.) 


4. Dicests, INDICEs, aND ABRIDGEMENTs. 
Anthon (John). Church (Rodney Smith) 
Backus (Joseph). Graydon (William). 
Bayard (Samuel). Ingersoll (Edward). 
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Leges Americanae. 
Montefiore (J.) 
Munford (W.) 
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Swift (Zephaniah). 
Wheaton (Henry). 
White (William Charles). 











Parkes (Joseph). 


5. Reports of Primary Courts, anp Courts oF AppeaL, OF THE UNITED 


STaTEs. 
Call (Daniel). Trials. 
Cranch (William). Wharton (Thomas I.) 
Gallison (John). Wheaton (Henry). 


Mason (William P.) 
IN ParTicuLaR STATEs. 


Hening (William W.) and Munford. 
Johnson (William). 

Kirby (Ephraim). 

M’Cord (D.J.) 

Munford (William). 

Nott (Henry Junius) 

Overton (John). 


6. Reports or Courts 


Addison ( Alex.) 
Anthon (John). 
Bay (Elihu Hall). 
Bee (Thomas). 
Bibb (Geo. M.) 
Binney (Horace). 
Brown (Peter A.) 


Caines (George). Peters (Richard). 
Cameron (Duncan) and Norwood. Peters (Richard) jun. 
Cases (select) in State of New York. Pickering (Octavius). 
Coleman ( ) and Caines. Randolph (Peyton). 
Cooke (William W.) Reports. 


Cowen (Esek.) 

Coxe (Richard 8S.) 
Dallas (A. J.) 

Day (Thomas). 
Desaussure (H. W.) 
Halsted (William). 
Harris (Thomas). 
Haywood (John). 


Sergeant (Thomas). 
Southard (Samuel L.) 
Tyler (Royall). 
Virginia. 

Washington (Bushrod). 
Wharton (Thomas I.) 
Williams (Ephraim). 
Yeates (Jasper). 


This collection not only far surpasses that of most lawyers 
in our country, even of extensive practice, and who are 
thought to possess respectable libraries, but is probably more 
complete than the greater part of the public law libraries in 
the United States—certainly then any county library, es- 
tablished expressly for the court and bar, in Massachusetts, 
except that in Boston. 

It is sometimes, that one meets a lawyer so thoroughly 
absorbed in the mere practice of his profession, the dull 
and work-a-day routine of his office, as to be entirely indiffer- 
ent to the formation of a large library of works of law. The 
manual of Precedents, and the volumes on Evidence, and 
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perhaps Pleading, all dog-eared and begrimed from daily man- 
ipulation, which lie on his table, are deemed a competent 
collection, and all else but surplusage. ‘These volumes are to 
him like the Koran to the Arabian Caliph, who gave to 
the flames the literary stores of Alexandria. If other books, 
he will say—his conduct, perhaps, speaking for him—contain 
any thing which is not in these, then it is naught; if only 
what is therein contained, then it is needless. Such persons, 
however, we trust, are ‘few and far between.’ The greater 
part of the profession are aware of the invaluable assistance 
afforded by libraries in their business and studies. There 
is no volume relating to jurisprudence which may not, on 
some occasion, be called to their assistance,—from the ancient 
text of Bracton and the Mirror, down to the latest pamphlet 
discussion. For such is the infinite variety of shapes which 
business assumes, that questions may arise which will require 
research the most widely remote from the common line of 
study, and will remove the practitioner, perhaps, to some un- 
explored corner. And this was remarked as long ago as 
Cicero, who observes, in his Treatise De Oratore, (I. 14,) 
Szepe in iis causis. quas omnes proprias esse oratorum profit- 
entur, est aliquid, quod, non ex usu forensi, sed ex obscuriore 
aliqua scientia, sit promedum et assumendum. 

Neither the meais or inclination, however, of most lawyers 
would allow them to form a private collection of large extent 
A complete law library, like a complete library of works, re 
lating to any other particular subject or science, can only be 
formed at great expense, and preserved in good order by con- 
stant supervision and attention, such as can hardly be expect- 
‘ed from private individuals. But what is difficult or imprac 
ticable to a single individual, will be of easy performance 
where many unite. The burden of the expense will be taken 
from the shoulders of one and laid on those of a number, while 
the care and supervision may be assigned to some selected 
person, who will find it for his advantage to undertake such 
duties. No county or bar should be without its collection 
The cause of jurisprudence is intimately concerned in this 
subject. Without libraries it can rot be properly cultivated. 
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The intelligent mind, of course, must be present also; but 
it will need the library as a place of constant resort. No 
study can be conducted with thoroughness without it. Our 
investigations may be interrupted midway, through a want 
of access to books. It is on this account that it is par- 
ticularly important that all students of law should be so sit- 
uated as to be able to enjoy the use of a large library. They 
should have all the facilities, afforded by the most extensive 
collection of books, relating to their studies, that no doubt 
in their minds should pass by without its solution, and no 
difficulty appear, to take a permanent place in their path ; to 
say nothing of the high value to the student of forming, at 
an early period, an acquaintance with the books of his pro- 
fession—to learn how to refer to them, and to estimate their 
different characters. 'The number of law-books is at this day 
sv vast, that the most courageous student cannot venture to 
hope—even if it were a desirable object—to master all. In 
the time of Lord Coke, he might, without any uncommon 
labor, fully explore every volume of the law, and, if his ardor 
were not utterly extinguished in the repulsive wastes of black- 
letter, he might, like Alexander, sigh for new worlds to conquer, 
as he studied the enigmatical device on the last page of his 
Plowden. But the sigh cannot be heaved now, for the worlds 
of law before the student are so illimitable, that he would be 
little anxious to call a new one into existence. And this 
very extent of the studies before him imposes upon the stu- 
dent, (since he cannot master all the works relating to law, 
and indulge in the luxury of a sigh, for want of something 
‘ for idle hands to do,’) the duty of so acquainting himself with 
the various works as to be able to pursue his studies to the 
best advantage. He should, at least, know the names of all 
the authors who have treated on the different branches of 
law, their various degrees of merit, and how to consult them. 
The largest library will, then, be to him a powerful instru- 
ment of study. Some books he will read and inwardly digest, 
upon others he will bestow a slighter attention ; while a tran- 
sient glance along the pages of others, like a dog drinking at 
the Nile as he runs, will suffice. C. 8S. 
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ART. X.—OPINION OF CHIEF JUSTICE PARSONS ON APPOR. 
TIONMENT OF SALVAGE. 


[From the MSS. of the late Chief Justice Parsons. } 


On November 26th, 1793, Gamaliel Bradford chartered his 
brigantine Jerusha to Frederic W. Geyer and Son, ‘for a 
voyage from Boston to the West Indies, back to Boston, or 
from the West Indies, to any port or ports of Europe, (the 
freights excepted,) and back to any port or ports in America 
to Boston, where she is to be discharged, dangers of the 
seas excepted.’ In consideration of which, Geyer and Son 
agree to pay in full, for the hire of said brigantine, £100 L.M. 
per month, so long as she shall be continued in the aforesaid 
service, in thirty days after her return to Boston, and they 
are to pay the charge of light money, and other port charges 
during said voyage, and to deliver said brigantine, on her 
return to Boston, to the owner or his order. 

The brigantine was loaded by Geyer & Son, sailed for, 
and arrived at Martinico, the owner having insured $4000 on 
her, valuing her at that sum. On her arrival at Martinico, 
her cargo was delivered and sold, and part of another cargo 
taken on board, when she was taken by the fleet under Ad- 
miral Jarvis, and, with her cargo, was condemned as prize. 
Geyer & Son, supposing themselves liable to pay the hire until 
the capture, which, for four and a half months, the time she 
had been in the service until the capture, amounted to $1500, 
accordingly paid that sum to Bradford. Before the commis- 
sioners in England, sitting under the Treaty of London, the 
owner claimed his brigantine and freight, and Geyer & Son 
claimed the cargo. Both claims are allowed, viz. $4000 for 
the vessel, $1500 for the freight, and also the value of the 
cargo on board, at the time of the capture, with interest on 
the several allowances through the instalments. The charter 
party was laid before the commissioners, and the freight is 
allowed by them to the owner, for the same time for which 
Geyer & Son had paid him, and at the same rate. 

Two questions arise on this case : 
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1. Are the insurers on the vessel entitled to any part of the 
money, allowed by the commissioners for freight ? 

2. Are Geyer & Son entitled to that money, or to any 
part of it? 

OPINION. 

1. It is my opinion, that the insurers have no claim to the 
money allowed for freight, as they did not insure the freight. 
i see no color for any claim of the insurers, unless it may be 
that the brigantine, cargo and freight, shall jointly contribute 
to the expenses incurred before the commissioners ; but in this 
case, I know of no principle of law which will direct a gross 
average. 

2. It may be said on this question, that if the money be 
paid over to Geyer & Son, they will have the use of the brig- 
antine, for the passage out, gratis ; and it may be replied, that 
if Bradford retains the money, he will receive double freight 
for the passage out. But as Bradford is in possession of the 
money, under an award in his favor, Geyer & Son must show 
a right to recover it from him, before they can receive it, even 
if Bradford has no right to receive it. The only right that 
Geyer & Son can set up, is that they had already paid Brad- 
ford the hire to the time of the capture. Now if Geyer & 
Son were obliged by law to pay that hire, and have received 
an equivalent for it, by the use of Bradford’s brigantine for 
the passage out, agreeably to their contract with Bradford, I 
do not see how that payment can give them a right to the 
money awarded to Bradford. 'Thedecision therefore of this 
question depends, in my opinion, on the right that Bradford 
had to recover of Geyer & Son, the hire for the brigantine 
until her capture; for a payment by Geyer & Son through 
mistake, will not establish in Bradford a right to receive. 

Now it is my opinion, that by force of this charter party, 
Geyer & Son were not obliged to pay Bradford the hire of 
the vessel, until the capture by Admiral Jarvis. The charter 
party contemplates but one service, and but one voyage, and 
the money is to be paid in thirty days after the return of the 
brigantine to Boston, where the voyage is to end, an event 
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which never happened. If the charter party had contempla- 
ted as many voyages as passages, then, by the marine law, 
the hire, wntil the first voyage was performed, and not until 
the capture, was due, unless the express contract of the par- 
ties had excluded the operation of the marine law in the case- 
I am sensible our Supreme Judicial court have decided one or 
two causes differently, but I believe the principle must be recon- 
sidered. ‘The leading cases, on this subject, were not before 
the court. ‘They are, (1.) Machrell v. Simond & Hankey ; 
(2.) Byrne § others v. Pattinson, and (3.) Cook v. Jen- 
nings. ‘This being however the law of England, in which 
country the commissioners sat, they undoubtedly supposed, 
that agreeably to that law, Bradford had lost his freight, as 
well as his vessel, they therefore award it to him, but he had 
already received it of Geyer & Son; they therefore have an 
equitable right to stand in Bradford’s place, as to so much of 
the freight awarded, as they were not obliged by law to pay 
him. 

If the charter party contemplates as many voyages as pas- 
sages, which is not in fact my opinion, then Geyer & Son 
ought at most to have paid the hire, wntil the vessel had dis- 
charged her outward cargo in Martinice, and for no 
longer time—all they paid more, is clearly money paid by 
mistake, which ought to be refunded to them. This is the 
rule of the marine law, and the suggestion is made, en a sup- 
position that this rule is not controled by the express contract 
of the parties, contained in the charter party. 

And upon the whole, it is my opinion that Geyer & Son 
were not liable to pay any portion of the hire in an ac- 
tion founded on the charter party, but it is also my opinion 
that, as the performance of the contract created by the charter 
party became impossible by reason of the capture, Bradford 
might have waived the express contract, and in an action of 
the case, might have recovered for the use of his vessel, until 
the cargo outward was discharged. Therefore let Bradford 
retain such a proportion of the $1500 and interest, as the time 
the vessel was employed until her outward cargo was discharg- 
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ed, bears to four and a half months; and let him pay over 
the residue to Geyer & Son. 

This opinion is founded on the general rule, that when a 
contract is executed in part, but the party is prevented from 
executing it completely, either by the act of God or by any 
foreign force, that party who has derived a benefit from the 
partial execution, shall make a reasonable compensation for 
the benefit he has received. 

(1.) Abbot on Shipping, 209 or 267. 

(2.) Same, 211 or 170. 

(3.) 7 Term Rep. 381. 


March 13, 1804. 


VOL. XIIIl.—NO. XXVI. 13 

















DIGEST OF RECENT DECISIONS. 


Principal Cases in 
9 DAY’S REPORTS, Connecticut. 
1 GREEN’S REPORTS, New Jersey. 
4 &5 VERMONT REPORTS. 


ACTION. 

1. (By a State Treasurer.) The state treasurer of Connecticut cannot sus- 
tain an action, in his own name, to recover a fine and costs imposed 
by a judgment of court on conviction of a crime, although, by the 
terms of the judgment, the fine is payable to the treasurer of the state, 
for the use of the state treasury. Bissell v. Spencer, 9 Day, 267. 

2. (For causing the river bank to be undermined.) A corporation was 
created, by the legislature of Connecticut, for the purpose of remov- 
ing the obstructions to the navigation in Connecticut river, from Hart- 
ford to the Sound; it being there a public navigable river, subject to 
the ebbing and flowing of the tide. With an honest attention to ac- 
complish this object, and without any design to injure any proprietor 
of land, the corporation erected piers and put other obstructions in 
the river, in a prudent and skilful manner; whereby the land of A., 
adjoining the Eastern bank of the river, was gradually undermined 
and washed away. In an action on the case, brought by A. against 
the corporation, for the injury which he had thus sustained, it was 
held, 1, that Connecticut river, being a public navigable river, prima 
facie and of common right, belongs to the sovereign power; 2. that 
the lands of individuals bounded on this river, have been granted to 
those individuals, or to those under whom they claim, by the state ; 
but the state did not thereby divest itself of the right and power of 
improving the navigation of the river; 3. that the state, now holding 
the river for the purpose of navigation, may do every thing for the 
full enjoyment of such right, not inconsistent with the great consti- 
tutional principle that private property shall not be taken for public 
use, without just compensation; 4. that it is the duty of the indi- 
vidual proprietors of land adjoining the river, and not of the corpe- 
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ration, to protect the banks from encroachments by the water: 
5. that remote and consequential damages to individuals, resulting 
from the works of the corporation, authorized by their charter, are 
not the taking of private property for public use, within the consti- 
tutional interdiction, but merely damnum absque injuria, and con- 
sequently, that the action brought was not sustainable. Hollister v 
The Union Company, 9 Day, 436. 


3. (On book debts.) Where goods were sold and delivered, in the 
city of N., by A. to B., inhabitants of that city; and afterwards B. 
gave A. a promissory note for the amount, payable seventy days 
after date; and it was, at the same time, agreed between the parties, 
that if C., living without the city, would not say that B. was able 
to pay the note when due, A. might collect the debt, on demand, 
as a book debt then due; on application to C. without the city, he 
refused to assert B.’s ability to pay the note; whereupon A. brought 
assumpsit for the price of the goods, before the city court, within 
the time mentioned in the note; it was held, 1. that the cause of 
action arose within the city, and the city court had jurisdiction of 
the suit; 2. that assumpsit on the original cause of action, would 
lie; and 3. that the action was not prematurely brought. Clark v. 
Smith, 9 Day, 379. 

4. (On special contract.) It is a well settled rule, that where there isa 
special contract, which is still open and in force, the action must be 
special ; and that no recovery can be had on the common counts. 
Russell v. South Britain Society, 9 Day, 508. 


5. (Mesne profits.) In the action for mesne profits, the judgment in 
ejectment conclusively establishes the right to recover from the day 
of the demise. Den v. McShane, 1 Green, 35. 

6. (Money paid.) Where it was proved, that money had been paid 
by the plaintiff below, and that he was compelled to do so, and the 
single question was, whether the payment was for the use of the 
plaintiff himself, or of the defendant, the apt form of action for the 
trial and determination of that question, is that, for money paid, 
laid out and expended. Williams v. Sheppard, 1 Green, 76. 


ADMINISTRATOR. 


1. (Must inventory his own debt.) A. having a demand against B. for 
money received by B. to A.’s use, executed a deed of assignment 
of such demand to C. in trust, to pay, in the first place, the ex- 
penses of executing the trust, then a specific debt to C. in full, then 
to apply the balance in payment of all the other debts of A., and 
the residue, if any, to be paid as A. should direct. After A.’s death, 
B. was appointed his administrator, who accepted the trust, but 








1835. ] Digest of Recent Decisions. 397 


neglected to inventory or account for the demand so assigned to 
C. The estate was represented, and, according to the report of the 
commissioners, was insolvent. In an action on the probate bond, 
assigning such neglect of B. as a breach, which was admitted, it 
was held to be the duty of B. to inventory, if not the entire debt 
due from him to A., at least the residuary interest of A. under the 
assignment, of which B. had notice, and which was assets in his 
bands, either for the payment of debts, or for the purposes of dis- 
tribution; and therefore, the plaintiff was entitled to recover. 
Williams v. Morehouse and another, 9 Day, 570. 


. (Allowance of costs of law suit.) An administrator will be allowed 
his account for expenditures in a law suit, in which he fails to re- 
cover, when he acts in good faith, and with reasonable prudence ; 
but he may press on a suit with so little prudence, and so little pros- 
pect of recovery, that he ought not to be allowed his costs.—Eame’s 
Admr. v. Creditors, 4 Vermont Rep. 257. . 


3.(When chargeable with interest.) An administrator should be 
charged with interest on moneys he receives for the estate, during 
the time of any delay of a settlement of the estate, or when he can 
fairly be presumed to have used the money, or had safe oppor- 
tunities to have kept the same on interest. 1b. 


rN] 


4. (Where one is administrator in different states.) The principal admin- 
istration being in Vermont, and the same person being also adminis- 
trator in New Hampshire, and not having closed his administration 
there for a long time, shall be held accountable in Vermont, in the 
first instance, for moneys he received in New Hampshire before he 
took administration there, and also, for moneys received afterwards, 
for property which he had not inventoried there, and for which 
moneys he had rendered no account there. Ib. 

. (Appointed in another state,—discharge by.) An administrator ap- 
pointed in another State has no authority to discharge a debt due 
from a citizen of Vermont to his intestate; and if administration is 
granted here, such discharge would be no bar to an action for the 
debt. Moti’s Admr. v. Barret, 5 Vermont Rep. 333. 

AGREEMENT. : 

1. (By subscribers to a ministeria! fund.) In January 1816, sundry 
persons, members of an ecclesiastical society, desirous of perpetu- 
ating the blessings of the gospel therein, subscribed a written in- 
strument, whereby they severally promised to pay to the society’s 
committee the sums annexed to their names respectively, with the 
lawful interest until paid; the principal sums to remain a perpetual 
fund, and the interest to be appropriated exclusively to the support 
of a minister, to be approved by the association of ministers, within 
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whose limits the subscribers lived; no person to be obliged to pay 
the principal sum subscribed, during his life, provided the interest 
should be paid punctually once a year, and the principal should be 
secure to the satisfaction of the committee. It was also provided, 
that the subscription should not be binding on any of the subscribers, 
unless there should be subscribed and well secured, by the Ist of 
May then next, at least 5000 dollars. The defendant, who was a 
member of the society, and so continued until 1829, signed this 
writing, annexing thereto the sum of 500 dollars, which, with other 
subscriptions by responsible persons, within the time limited, 
amounted to 5270 dollars; but no other security was given than the 
subscriptions themselves. In October 1817, at a meeting of the 
consociation, within the local limits of which the society is, 
warned and held for the purpose, it was yoted unanimously, that it 
was expedient to ordain the Rev. Mr. A. and set him over the 
society ; and the ministers present, being a majority of the members 
of the association, then ordained him; these proceedings being in 
conformity with the usages of the congregational churches and 
societies within the limits of the association. Ever since his ordi- 
nation, he has been recognized and received as a member of the 
association. The limits of the consociation and association are 
co-extensive ; the consociation embracing all the ministers of the 
association, and no others ; but they are distinct bodies, with differ- 
ent powers, organized for different purposes and composed of dif- 
ferent members ; the former being composed of the ordained congre- 
gational ministers living within its limits and one lay delegate from 
each church, and the Jatter consisting exclusively of the ordained 
ministers. The defendant paid the interest, annually, on his sub- 
scription, without objection, until January 1829, and then refused 
to make further payment. In an action to recover principal and 
interest, it was held, 1. that there was a sufficient consideration to 
support the defendant’s promise; 2. that the condition annexed, 
requiring the sums subscribed to be well secured, was complied 
with, that expression, within the meaning of the contract, being 
satisfied, by the signature of one responsible person; 3. that the 
condition requiring the minister to be approved by the association 
of ministers, was complied with. Somers and others v. Miner, 9 
Day, 453. 


. (Same.) In February, 1807, certain members of the ecclesiastical 


society of S., being desirous of raising, by subscription, a permanent 
fund for the support of the gospel ministry in that society, sub- 
scribed their names to a writing containing the terms of subscrip- 
tion, by which, among other things, it was stipulated, that the prin- 
cipal of the fund should forever be kept on interest, with good and 
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sufficient security, by the society, at its own charge and risk; that 
the society should be forever accountable to the subscribers for the 
prudent management of the fund, and for the punctual collection 
of the annual interest arising thereon, and the proper application 
thereof; and that in case any part of the fund should be lost, wasted 
or diminished, in any manner whatever, and the society should not 
replace and make good such deficiency, within one year after it 
should happen ; or in case of the misapplication of any of the inter- 
est; the society should forfeit the whole of the original fund, and a 
further sum equal to the interest misapplied ; and each subscriber 
should be entitled to sue for and recover his share, according to the 
sum by him originally subscribed. The amount contemplated 
having been subscribed, the society, in November, 1807, aecepted 
the subscription and the terms upon which it was made. The 
greater part of the fund was afterwards invested, by the society, in 
the stock of the Eagle Bank, and, in consequence of the failure 
of that institution, in September, 1825, without any fault on the 
part of the society, was totally lost; and the deficiency thereby 
produced was never replaced or made good. In an action of as- 
sumpsit, brought in June, 1832, by one of the subscribers against 
the society, to recover his share of the forfeiture, it was held, 
1. that upon a sound construction of the articles of subscription, the 
defendants were not only responsible for the prudent management 
of the fund, but were insurers against a loss in any event, and con- 
sequently, the plaintiff was entitled to redress ; 2., that the measure 
of redress was a proportional part of the amount originally sub- 
scribed, and not of the fund as it was after the loss, and consequently 
it was not necessary to go into chancery to have an account taken, 
but the remedy at law was both adequate and appropriate ; and 3. 
that the forbearance of suit by the plaintiff, for nearly six years 
after his right of action accrued, was not a waiver of the breach 
and consequent forfeiture. Russell v. South Britain Society, 9 
Day, 508. 


APPEAL. 


. 
we 


(When dismissed, whal redress.) If an appeal is dismissed for want 
of jurisdiction in the court, or for failure, or omission, or defect of 
matters antecedent to the appeal, the appellee must seek redress, 
not upon the bond, but in such other mode as the law has provided 
for him. Gregory vy. Obrian, 1 Green, 11. 


.Ifan appeal is dismissed for the insufficiency of the affidavit, the 


Supreme Court will not grant a mandamus to compel the Court of 
Common Pleas to allow the appellee to take from the files of that 
court the appeal bond for prosecution. Jb. 
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APPRENTICESHIP. 

(Indenture only executed by the apprentice.) If an indenture of ap- 
prenticeship is executed by the apprentice, without proving the 
execution by the master, it is a valid binding to service, as an ap- 
prentice. Kingwood vy. Bethlehem, 1 Green, 222. 

ARREST OF JUDGMENT. 


(Indictment for Manslaughter—conviction of attempt to commit.) A 
witness having testified, on the trial of an indictment for murder, 
that on the evening preceding the alleged murder, the prisoner was 
at a certain house, and said, that he was a going thence to B.’s ; and 
other witnesses testified, that he came home, that evening, at about 
8 o’clock : after the evidence was closed on both sides, one of the 
jurors, addressing the public prosecutor, said,‘ We must have B. 
here, and you must bring him here; and the next morning, the 
cause being still on trial, the same juror made application to the 
court, publicly, to the same effect. The prisoner being found guilty, 
and a motion in arrest of judgment being made, on the ground of 
these facts, it was held, that they were insufficient. The State v. 
Watkins, 9 Day, 47. 

ASSAULT WITII INTENT TO KILL. 


(Malice.) An information for an assault with intent to kill without 
malice, may be supported, by proof of an assault with intent to kill 
with malice. The State vy. Parmelee, 9 Day, 259. 


ASSIGNMENT. 


1. (Fraudulent.) A. being insolvent and compelled to suspend payments, 
conveyed his property, by a deed of assignment, to B., in trust, to 
be converted in cash, and the proceeds, after defraying the expenses 
of executing the trust, to be distributed among the several persons 
named in the schedule, annexed to the assignment, as creditors, 
under accommodation responsibilities for A. Both the parties to the 
assignment living in the city of New York, where the assignment 
was made, it was not lodged for record in the office of any court 
of probate, in Connecticut. Among the property, thus assigned, 
were 198 shares of the stock of the Richmondville Manufacturing 
Company, an association incorporated by the legislature of Connec 
ticut, and situated in Fairfield county, in that state. Held, 1. that 
such shares are subject to the laws of the state; 2. that the assign- 
ment was within the provisions of the act of 1828, relating to fraud- 
ulent conveyances; 3. that it was void, by that act, because it was 
not for the benefit of all the creditors of the assignor, and because 
it was not lodged for record in the office of the court of probate for 
the district, in which the property was situated. The Richmondvill- 
Manufacturing Company v. Prall and others, 9 Day, 487. 
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2. (When valid.) An assignment of the real and personal property of 


the assignor, in trust, to defray the expenses attendant upon the ex- 
ecution of the trust, and thereafter to apply the proceeds to secure 
and prefer a fav ved creditor, and then to divide among his other 
creditors, in full or pro rata, as the case may be, and to return the 
surplus, if any, to the assignor, is illegal. To make an assignment 
valid, under the act, Revenue Laws 674, sec. 1, two things are essen- 
tial. 1. That it should be for the equal benefit of the creditors : 
2. That it creates no preference. Varnum vy. Camp, 1 Green, 326. 


ATTACHMENT. 


1. 


2, 


w 


(Service.) Where an officer, serving a writ of attachment on per- 
sonal property, left with the debtor a copy of the original writ, with 
an endorsement thereon, certifying it to be a true copy, and describ- 
ing the property attached; which endorsement was attested, by 
the officer, under his official signature, but was not certified to be a 
true copy of his return on the original writ; it was held, that such 
service was valid, and sufficient to create a lien, in favor of the at- 
taching creditor, on the property attached. Preston v. Hicock and 
others, 9 Day, 522. 

(Demand on attaching officer.) And if goods be attached, and held 
to respond the judgment, by one officer, and the execution be given 
to another, a demand must be made of the attaching officer, within 
sixty days after final judgment, or if such goods are encumbered by 
prior attachment, within sixty days after such encumbrance is re- 
moved. Gates v. Bushnell, 9 Day, 530. 


. (Same.) It is no excuse, for the want of such demand of the at- 


taching officer, that he, before the expiration of the creditor’s lien, 
had fraudulently disposed of the goods attached, and had thus put 
it out of his power to comply with the demand. Jb. 


. (Priority.) Where several writs of attachment, in favor of differ- 


ent creditors, are served successively upon the same goods, the 
duration of the several liens thereby created, is to be calculated 
from the times of actual service, as shewn by the returns, and not 
according to the order in which the writs of attachment were de- 
livered to the officer for service. Jb. 


. (Officer’s return.) Where an officer was commanded in a writ te 


attach the goods and chattels of a defendant to the value of twenty 
dollars, and afterwards he made his return on the writ that he had. 
by the directions of the plaintiff, attached al] the hay, grain, oats and 
peas in the defendant’s barn,—it was held that he was estopped from 
saying there was no such property there, and that the command in 
the writ and return thereon were prima facte evidence that the 
property attached was worth twenty dollars. Barney v. Weeks, 4 
Vermont Rep., 146. 
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6. (What is sufficient possession of property by the officer.) If an officer, 
attaching goods in a building, lock up the building and take the key 
into his possession, it is a sufficient taking possession, as respects 
subsequent attachments ; and if the officer fail to secure the pro- 
perty effectually, and the attorney or creditor, acting in his behalf, 
proceed to do so, before any subsequent attachment is made, his at- 
tachment is valid. Newton v. Adams et al. 4 Vermont Rep. 437. 


7. (Where property attached is receipted for.) An officer by the direc- 
tions of the creditor’s attorney attached certain personal property of 
a debtor by virtue of a writ of attachment, and delivered the same to 
a person, who executed his receipt therefor to the officer, promising 
to redeliver it on demand, and then permitted it to go back into the 
possession of the debtor. Afterwards the attorney took out a writ 
of attachment in his own favor, against said debtor, and gave it to 
the same officer, with directions to attach the same property ; which 
was done accordingly. Judgment having been rendered in this 
last suit, the property was sold on execution issuing thereon.—It 
was held in an action brought by the officer on the receipt, taken 
on the first attachment, to recover the value of the property, that the 
suit could not be sustained. Beachv. Abbot et al. 4 Vermont Rep. 
605. 

ATTORNEY. 

1. It is a matter of sound discretion with the justice, whether to admit a 
defendant to appear by an attorney in fact, or not. No formal 
power of attorney under hand and seal need be produced or proved, 
if the justice is otherwise satisfied of the authority of the attorney. 
The justice having recognized the attorney in fact and permitted 
him to act for the defendant in his absence, ought not suddenly, 
without assigning any cause, and without notice to the defendant, to 
reject him and refuse to hear his defence. Bowlsby v. Johnson, 
1 Green, 350. 

2. (Institution of swit without authority.) Where an attorney, without 
any license or authority, instituted a suit against A. in favor of B., 


° 
oo 


and judgment was rendered therein for the defendant to recover 
his costs,—it was held, in an action brought by A. against B. on said 
judgment, that B. was bound thereby, and could not plead the want 
of authority in the attorney. St. divans v. Bush, 4 Vermont Rep. 58. 


a 
ee 


. (Liability for officer’s fees.) An attorney, who places his name as 
such, on the back of a writ which he delivers to an officer to serve, 
does not thereby make himself liable for the officer’s fees. Wires 
v. Briggs, 5 Vermont Rep. 101. 


4. (The same.) Dictum. Where an officer has been accustomed to 
make charges to an attorney for services of clients’ writs delivered 
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by said attorney, who had previously settled such charges without 
questioning their legality, the law may imply a promise to pay sub- 
sequent eharges of a similar nature. Ib. 


AUTER FOIS CONVICT OR ACQUIT. 


A defendant cannot be convicted and punished for two distinct felonies, 
growing out of the same identical act, and when one is a necessary 
ingredient in the other, and the state has selected and prosecuted 
one to conviction. If in civil cases the law abhors a multiplicity of 
suits, it is yet more watchful in criminal cases, that the government 
shall not oppress the citizen by unnecessary prosecutions. T'he 
State v. Cooper, 1 Green, 361. 


BILL OF EXCEPTIONS. 


(When it will be considered by the Court.) The S.C. of New Jersey, 
ona writ of error, will not consider an exception, unless it was 
alleged in the court below, and was entered on the record below, or 
in the bill of exceptions, which is made part of the record. The bill 
of exceptions does not draw the whole matter into examination, but 
only the point on which the exception is taken. Core v. Field, 
1 Green, 216. 


BOOK ACCOUNT. 


(A single charge of 2088 pounds of wool.) That a charge of 2088 
pounds of wool may be recovered in an action on book account, if 
sold and delivered, and the object of the action is to recover the just 
value of the wool. Leach et al. v. Shepard, 5 Vermont Rep. 363. 


BOOK DEBT. 


1. (In what case it lies.) To support a charge on book, it must appear, 
that the right to charge existed at the time of the delivery of the 
article, and arose in consequence of such delivery. Terrill v. Beech- 
er, 9 Day, 344. 


2. (Does not lie for payments.) This action will not lie to recover the 
value of money or other articles paid or delivered in fulfilment of a 
contract. Jb. 


3. (Same.) Therefore, where A., a minor, entered into a parol agree- 
ment with B. to serve him as an apprentice, and to receive, annually, 
for his services, a certain sum of money, besides his board and in- 
struction; while A. was living with B. under this agreement, B. 
furnished A. with necessary clothing and some money; shortly 
afterwards, A. left the service of B., without his consent; and B. 
brought book debt to recover the value of the supplies furnished ; 
it was held, that such action was not sustainable. Jb. 

4. (Testimony of a party.) In book debt, the parties are not unlimited 
witnesses ; but their testimony is to be restricted to the quantity, 
quality, and delivery of the articles charged. Jb. 
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BOUIIDS OF LAND. 

|. (Natural objects control courses and distances in description.) In the 
description of land, fixed natural objects control courses and dis- 
tances. Higley v. Bidwell, 9 Day, 447. 

2. (Same.) Therefore, where in a survey of land, one of the bounda- 
ries was described thus: ‘Running from thence [a certain rock} 
Westward, upon a South West line, measured from said rock 108 
rods; at the end of said measure, marked a white oak tree on the 
Westward side of the next brook West of Ned’s brook ;’ it was held, 
that the boundary in question was to be determined by the place 
of such white oak tree, without regard to the course and distance 
mentioned in the survey. Jb. 

CHANCERY. 

1. (Mlegations in the dill.) Where it was averred, in a bill in chance- 
ry, by one executor against his co-executors and persons claiming 
under the will, that the testator was interested in sundry copartner- 
ships in the state of New-York, to the amount of about 100,000 
dollars ; in notes and bonds, given for Allegany lands, against sev- 
enteen persons specified, with the sum due from each, amounting to 
11,151 dollars ; in other choses in action, given for such lands, about 
20,000 dollars more ; in other property in the state of New-York, 
to the amount of about 50,000 dollars; and in the state of Ohio, to 
the amount of about 7000 dollars; which interests were committed 
to the management of two of the executors, in whose hands were 
all the documents, inventories and accounts relative thereto, and 
who refused to permit the plaintiff to examine them; it was held, 
1. that the allegations in the bill regarding these interests, except 
the notes and bonds specified, were too general to lay the founda- 
tion of any relief; 2. that the bill was insufficient, for not shewing, 
that the plaintiff had demanded an account of his co-executors, or 
that he had applied to the court of probate to call them to account. 
Beach v. Norton and others, 9 Day, 182. 

. (Same.) Where it was averred, in such bill, that two of the execu- 
tors had in their possession and subject to their exclusive manage- 
ment and control 100,000 dollars of the testator’s estate; that they 
had lost, by their negligence and mismanagement, 50,000 dollars, 
due from H. N., 40,000 dollars due from E. B., 5,000 dollars due 
from A. R., 7,000 dollars due from A. P. and many other debts; and 
that they had each concealed 100,000 dollars fraudulently, and ap- 
propriated it to their own use; it was held, that no foundation was 
laid, by these general, sweeping and undefined allegations, for the 
interposition of a court of chancery. Jb. 


iw 


+ 
A 


. (Proportion in which co-trustees chargeable between themselves for 
losses.) Where A. and B., share-holders in an association for the pro- 
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secution ofa sealing voyage, were agents and trustees of that asso- 
ciation; and losses on moneys, which came into their hands, as such 
agents and trustees, were sustained, through their joint neglect, 
and on the adjustment of tlcir accounts with their associates, were 
charged to them jointly; on a bill in chancery, brought by A. against 
B. for an adjustment of the accounts between them, it was held, 
that such losses ought to be borne by them equally, and not in pro- 
portion to the number of shares by them respectively owned. Coit 
v. Tracy, 9 Day, 15. 


. (Mistake in law.) Parol evidence is inadmissible to show a mistake 


in law as a ground for reforming a written instrument founded on 
such mistake. Wheaton v. Wheaton, 9 Day, 96. 


. (Lex loci.) Where a testator, domiciled in Connecticut, left proper- 


ty there and in the states of Massachusetts, New-York and Ohio; and 
his executors proved his will before a competent court in each of 
these states, and exhibited an imperfect inventory of his estate to 
the court of probate for the district in which he last dwelt; it was 
held, on a bill in chancery, brought by one of the executors against 
his co-executors and persons claiming under the will, for a final 
settlement of the estate, that such bill was not sustainable. Beach 
v. Vorton and others, 9 Day, 182. 


(Same.) Where it appeared, from the allegation in such bill, that 
much of the testator’s estate lay within the jurisdiction of the courts 
to which appertains the settlement of estates in the states of New- 
York and Ohio; and that the will had been proved before those 
courts ; but it did not appear, that any inventory had been made 
and exhibited to them, or that there had been any settlement of 
claims or any proceedings before them; it was held, that the plain- 
tiff was entitled to no relief on these allegations; for 1. persons 
abroad could not be made parties, so as to affect their rights; 2. a 
court’ of chancery in Connecticut cannot exercise jurisdiction or 
centro] over those courts or their proceedings ; 3. the rights of the 
parties to foreign assets and all the proceedings in relation to them, 
depend upon and are governed by the ler ret site. Ib. 


CIRCUIT COURT. 
(.Not a foreign court.) A Circuit court of the United States is not a 


foreign court, nor a court of inferior jurisdiction, and nil debet is not 


a good plea to a judgment rendered by such court. St. Albans v. 
Bush, 4 Vermont Rep. 58. 


COMMENCEMENT OF A SUIT. 
(Is the service.) A suit, in Connecticut, is commenced only by the ser- 


vice of the writ, and not by the delivery of it to an officer for ser- 
vice. Gates vy. Bushnell, 9 Day, 530. 


VOL. XI1I.—NO. XXVI. 14 
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COMMISSIONERS DEED. 


(When void.) Where the order of the Orphans’ Court directed the 
deed to be made to the purchaser, who was W. L. H., and the com- 
missioners made the deed to W. L. H. and G. L., it was declared to 
be void. Den v. Lambert, 1 Green, 182. 


COMPARISON OF HANDS. 


(Admissible.) The jury may find that a party signed an instrument 
not witnessed, by comparing the hand-writing to such instrument 
with the hand-writing to another instrument, which the party admits 
he signed. Gifford v. Ford, 5 Vermont Rep. 532. 

CONSIDERATION. 


1. (Partial payment.) Partial payment of a debt due is no considera- 
tion for a promise to wait for the residue another year. Mason et 
al v. Peters, 4 Vermont Rep. 101. 

2. (Submission to arbitration.) The parties in a controversy having 
agreed in writing to submit to the determination of arbitrators, two 
other persons not interested, promised in writing, that, in considera- 
tion of said submission, they would pay whatever sum should be awarded 
against one of said parties, it was held that the promise was without 
consideration, and not binding on the promissors. Barlow v. Smith 
et al. 4 Vermont Rep. 139. 


CONSTRUCTION. 


(Conveyance of free-stone.) Where one conveyed a piece of land on 
which there was a large quantity of free-stone, disconnected from 
any fixed ledge, and partly imbedded in the earth, and by the deed 
reserved all the free-stones on said land to himself, his heirs and assigns, 
with the privilege of carrying off said stones,—it was held, that the 
reservation did not extend to a ledge of free-stone under ground, 
and not known to the parties at the time of the conveyance ; and 
that parol evidence was admissible to show the situation and quantity 
of stones upon the surface at the time of the conveyance, and that 
the ledge under the surface was not then known to the parties. 
Putnam v. Smith, 4 Vermont Rep. 622. 

CORPORATION. 


1. (Laable to foreign attaciment.) A corporation, like a natural person, 
is liable to the process of foreign attachment. Knox and others v. 
The Protection Insurance Company, 9 Day, 430. 

2. (Dissolution.) By the charter of incorporation of a manufacturing 
company, it was provided, that the affairs of the corporation should 
be managed by a board of directors, who should be stockholders, 
should hold their offices for one year, and should be annually elect- 
ed; that if an election of directors should not take plage.jn any 
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year, at the annual meeting of the corporation, it should not, for 
that reason, be dissolved, but such election might be held thereafter, 
on any convenient day within one year; and that the directors 
should have power to appoint and employ, from time to time, a secre- 
tary, treasurer and such other officers as they might think proper, 
for the transaction of the business and concerns of the corporation. 
On the tenth of January 1828, A., B. and C. were chosen by the 
stockholders, directors of the corporation; and no directors were 
ever chosen afterwards. These directors, on the day of their elec- 
tion, appointed C. agent of the company, without limitation in re- 
gerd to time; and no agent was ever appointed afterwards, or for a 
longer time than one year. In January 1830, D. became, and con- 
tinues to be, the sole owner of all the shares of the capital stock 
of the company. It was held, 1. that the corporation still existed 
and its property remained liable to the payment of corporate debts, 
notwithstanding its neglect to exercise its franchises; 2. that an 
annual officcr, there being no restrictive provision in his appoint- 
ment, holds his office until he is superseded by the appointment of 
another in his place; 3. that the transfer of the stock to D. had no 
effect upon C.’s character as agent. Spencer v. Champion, 9 Day, 
536. 


3. (Note given to trustees.) A note given to A. and B., as trustees of a 
corporation, must be sued in their names as trustees, and not in the 
name of the corporation; for they have the legal interest in the 
note. Binney et al. v. Plumley, 5 Vermont Rep. 500. 

COSTS. 


(Mileage for travel.) A party cannot tax costs against his adver- 
sary for copies or exemplifications produced in evidence on trial. 
Mileage for travel within the state only, is to be taxed by one party 
against the other. Den v. Johnson, 1 Green, 156. 


COVERTURE. 


(Marriage of feme sole pending a suit.) If a feme sole plaintiff marry 
pending a suit, and no proceeding is had under the statute with re- 
gard to the marriage, and the defendant does not plead the coverture 
in abatement, but suffers a default in the action, he cannot after- 
wards avoid the judgment by writ of error. Bates v. Stevens, 4 
Vermont Rep. 545. 

DAMAGES. 


(Fraudulent sale.) In an action for false affirmations in the sale of a 
horse, no damages can be recovered for the keep of the horse, pre- 
vious to an offer by the plaintiff to return him to the defendant 
West v. Anderson, 9 Day 107. 
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DECLARATION. 


(When amendable.) Where the demand of the plaintiffs was for mer- 
chandize sold and delivered to the defendant, and the declaration 
contained the common counts, the plaintiffs were allowed to amend 
the declaration, by adding counts on a special agreement made be- 
tween the parties at the time of the sale. And this after the cause 
had been removed into the Court of Appeals, the judgment reversed, 
a venire de novo ordered, and the record remitted to the Supreme 
Court. Rogers v. Phinney, 1 Green, 1. 

DEED. 

(Land conveys buildings.) {t is an established rule of law, against 
which the intention of the grantor can never be available, that a 
conveyance of land, by necessary legal consequence, conveys the 
buildings thereon. Isham v. Morgan and others, 9 Day, 374. 

DEMURRER. 

(When well taken.) A demurrer is well taken, if the claim of the 
plaintiffs, as exhibited in the declaration, is more comprehensiv> 
than their right. Where the demand exceeds the right, but the f 
of excess does not appear by the declaration, there can be no de- 
murrer on this account. But where it is apparent, that the plaintiff 
claims or demands more than his right, there may be a demurrer, al- 
though some portion of the claim, as made, is rightful ; for in such 
case, the rule of good sense as well as of good pleading, is brought 
into action, that the defendant shall not be compelled to answer 
or defend for that, to whieh the plaintiff has no lawful right. Con- 
dit v. Neighbor, 1 Green, 83. 

DEVISE. 

(a) (Limitation of estate.) In 1764, A. made his will, by which he 
devised lands to his son B., and added, ‘and after my said son’s 
death, my will is, the said lands shall be equally divided to my two 
grandsons C. and D. during their natural lives, and after their de- 
cease, to each of the eldest sons, lawfully begotten, and so from 
eldest son or sons forever: and in case they should have none, to 
the eldest male child of any of my three sons; and so from eldest 
to eldest to the end of time.’ The testator died soon afterwards, 
leaving three sons. His grandson D. is still living, having several 
daughters, but no son. C., his other grandson, died in 1829, having 
had four sons, E., F., G. and H. and two daughters. E. and F. died 
before their father, one in 1822, the other in 1825; and the other 
children of C. still survive ; G. being the eldest son of C. living at 
the time of his father’s death. E.had one child only, a daughter, 
named M., who is still living. I. the second son of C., left children, 
male and female, who still survive. The lands described in the 
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will were duly distributed under the will, to the testator’s grandsons 
C.and D. The share set to C. was successively held and occupied 
by B. and C. until their respestive deaths, after which M. took pos- 
session. In ejectment brought by G. against M. for such share, it 
was held, 

. That B., the son, and C. and D., the grandsons, of the testator, took 
estates for life in the premises, the former by clear implication, and 
the latter, by the express words of the devise ; 

2. That the share of C. was limited, on his decease, to G., the eldest 
son living at his father’s decease ; this being in conformity with the 
particular intent of the testator, and contravening no rule of law, as 
G. is the immediate issue of a person in being at the time the will 
was made, and is, therefore, capable of taking as a purchaser ; 

3. That in order to effectuate the general intent of the testator, which 
was to create an interminable succession of estates, the estate vested 
in G. must be a fee-tail. Allyn v. Mather, 9 Day, 114. 

DRUNKENNESS. 

( How tt affects contracts.) Drunkenness may be insanity, but it is vol- 
untary. It is no excuse from the consequences of crime, and sound 
policy requires it should not be against those acts affecting property, 
unless brought about by the other party, or unless it was so total, as 
to be palpable evidence of fraud in the person entering into a con- 
tract with one so intoxicated. Burroughs v. Richman, 1 Green, 233. 


EQUITY. 

{Suspension Law.) A petitioner has noclaim in law, or equity, or by 
any analogy to the principles of law or equity, against the state, for 
moneys he has been compelled to pay in consequence of being bail 
for one, who obtained an act of suspension, and departed from the 
liberties of the prison, and the act of suspension has been adjudged 
to be unconstitutional. Davison v. State, 4 Vermont Rep. 235. 

EVIDENCE. 

1. (Leading questions.) The general rule, that Jeading questions are 
not allowed on the examination in chief, is subject to the discretion 
of the court; and the admission of evidence in answer to such 
questions, is not a ground for a new trial. Stratford v. Sanford and 
others, 9 Day, 275. 

2.(Parol.) Par:l evidence is inadmissible to shew a mistake in law 
as a ground for reforming a written instrument founded on such 
mistake. Wheaton v. Wheaton, 9 Day, 96. 


3. (Same.) Where parol testimony was offered to prove, that a cer- 
tain ticket had drawn a blank; and the witness testified, that he was 
a manager of the lottery, that he attended the drawing of it, and 
that a ticket with the combination numbers in question, drew a 


14* 


— 
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blank; this testimony being objected to, 1. because the appoint- 
ment of the witness, as a manager, could be proved only by the 
record, 2. because the drawing of the lottery could be proved only 
by the managers’ books, and 3. because the result could not be 
ascertained, without producing the scheme ; it was held, that neither 
of these objections was sustainable, and the testimony was admis- 
sible. Barnum v. Barnum, 9 Day, 242. 


. (Hand-writing.) Where the plaintiff in an action for a libel, to 
prove that the paper alleged to be libellous, was in the hand-writing 
of the defendant, introduced witnesses, who had seen him write, 
who testified, that they believed the paper to be in the hand-writing 
of the defendant, but who, on their cross-examination, said, that 
they did not know that they were sufficiently acquainted with his 
hand to determine, except by comparing it with other writings of 
his proved to be genuine; it was held, that such testimony was 
admissible. Lyon v. Lyman, 9 Day, 55. 

. (Same.) Where the plaintiff in such action offered the testimony 
of cashiers of banks, who had never seen the defendant write, and 
who had no knowledge of his hand-writing, but who had compared 
the paper in question with other writings proved to be his, and who 
testified, that they were written by the same hand, and that such 
paper was in a disguised hand; it was held, that such cashiers, as 
persons of skill in their art, were competent witnesses to establish 
these points. Ib. 


ae 


a 


6. (Same.) Where the plaintiff in such action, to prove the genuine- 
ness of the alleged libel, offered other writings proved to be in the 
hand-writing of the defendant, to go to the jury, to be compared by 
them with the paper in dispute ; it was held, that such writings 
were admissible for that purpose. Jb. 

7. (Crim. Con.) In an action for criminal conversation with the plain- 
tiff’s wife, the plaintiff’s general character is not in issue. Norton 
v. Warner, 9 Day, 172. 

8. (Same.) The rank and condition in life of the plaintiff cannot be 
given in evidence in such action, to increase or diminish the dam- 
ages. Ib. 

9. (Same.) Therefore, where the defendant in such action, offered 
testimony to prove, in mitigation of damages, that the plaintiff had 
been in habits of intoxication and sustained the character of a com- 
mon drunkard ; it was he!d, that such testimony was inadmissible. Jb. 

10. (Same.) So where the defendant in such action offered testimony 
to prove that the plaintiff and his wife kept a beer or grog shop, 
which, at all times, by day and night, was the resort of the idle, 
dissolute and intemperate ; it was held, that such testimony, so far 
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as it was offered to affect the character of the plaintiff, or to shew 
his rank and condition in life, was inadmissible. I’. 


11.(Same.) But, in such action, the plaintiff’s character as a husband, 
is inissue. Ib. 


12. (Same.) Therefore, evidence of unkind treatment by him of his 
wife, produced by drunkenness or otherwise, is admissible. Jb. 


13. (Testamentary capacity.) The question of testamentary capacity 
relates exclusively to the time when the will was made ; and though 
evidence of tlie testator’s conduct before and after that time is ad- 
mitted, it is received only to show his state of mind at that time. 
Kinne v. Kinne and others, 9 Day, 102. 

14. (Same.) Therefore, where evidence was given of the conduct of 
an aged testator, after the making of his will and while he was 
gradually sinking; it was held, that such evidence was entitled to 
but little weight. Jb. 

15. (Same.) The opinions of witnesses as to the capacity of a testator 
to do business or make a will, are entitled to little or no regard, 
unless supported by good reasons, founded on facts which warrant 
them. Ib. 


16. (Same.) In deciding upon the question of testamentary capacity, 
care is to be taken that singularity be not contounded with insanity, 
and that a weakened intellect be not mistaken for one that is 
lost. Ib. 


17. ( Admissions.) Where the town of D., inan action against two of its 
inhabitants, fur transporting certain paupers therefrom to the town 
of S., assumed the defence of such action; it was held, that this 
did not render a vote of the town of D. admitting the act complained 
of, and undertaking to indemnify the defendants, admissible in evi- 
dence against the defendants. Stratford vy. Sanford and others, 
9 Day, 275. 

18. (Conversations.) When a witness attempts to relate a conversation, 
he ought to relate the whole ;—not only what the party may have 
said in chief, but also what he may have said in answer to questions 
put to him ;—for such answers may explain or destroy the substance 
of the conversation. Barnum v. Barnum, 9 Day, 242. 

19. (Same.) Though a party, whose declarations have been adduced in 
evidence against him, is entitled to have the whole conversation 
related, yet that part of it which is in his favor, is to be received 
only as explanatory of the other part, and not as substantive evidence 
for him. Jves v. Bartholomew, 9 Day, 309. 

20. ( Title.) The doings of freeholders under the statute of 1819, regard- 
ing the bounds of lands, setting up and fixing the bounds in contro- 
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versy, are prima facie evidence of title. Higley v. Bidwell and 
others, 9 Day, 447. 

21. (Circumstantial.) Where the public prosecutor, on the trial of an 
indictment for the murder of the prisoner’s wife, in the absence of 
direct evidence of the alleged murder, offered, with other presump- 
tive evidence, testimony to prove, that for some months before and 
down to the time of the alleged murder, an adulterous intercourse 
subsisted between the prisoner and a Mrs. B.; it was held, that 
such testimony was admissible, not to prove the corpus delicti, but 
to repel the presumption of innocence arising from the conjugal 
relation. The Stale v. Watkins, 9 Day, 47. 

22. (Same.) Where the public prosecutor, on an information for passing 
a counterfeit coin, purporting to be a half dollar, knowing it to be 
counterfeit, offered evidence of the prisoner’s having in his posses- 
sion, at the same time, an engraved paper having the appearance 
of a bank note, but not purporting to be signed or countersigned, 
for the purpose of shewing the guilty knowledge of the prisoner 
charged in the information; it was held, that such evidence was in- 
admissible. Stalker v. The Stale, 9 Day, 341. 

23. (Foreign judgment.) A judgment of a court of record in another state 
of our Federal] Union, is not to be regarded in New Jersey as, what 
is technically called in common law language, a foreign judgment, 
the mere prima facie evidence of adebt. It has such ‘faith and 
credit’ in N.J.as in the state where it may have been rendered, and 
is, as there, deemed conclusive evidence of debt. Gullick v. Lo- 
der, 1 Green, 68. 

24.(Judgment.) Where one sold a note warranting that the maker had 
nothing which could be pleaded in offset thereto, and the purchaser 
sued the note, and was prevented from recovering by an offset 
pleaded and allowed ;—it was held, in an action brought by the ven- 
dee of the note against the vendor, to recover for a fraudulent re- 
presentation with regard to the offset, that the prior judgment on 
the note was conclusive evidence of the existence of the claims 
allowed in offset; the vendor having been present at the trial on 
the note, and assisted the plaintiff in sustaining the action. Walker 
v. Ferrin, 4 Vermont Rep. 523. 


25. (Parol, to show collateral promise.) If A. execute to B. his promissory 
note, and C. endorse his name in blank on the same, parol evidence 
is admissible to show the understanding that C. was to be holden 
only collaterally. Barrows v. Lane et al. 5 Vermont Rep. 161. 

26. In an action between A. and B., A. may give in evidence on the 
second trial of the action, what C. testified on the first trial,—C. being 
now dead. Glass v. Beach, 5 Vermont Rep. 172. 
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EXECUTION. 


1. (Return.) The return of an execution duly served on chattels, to the 
clerk of the court from which’it issued, is not necessary to enable 
the officer to avail himself of it in justification of the taking; there 
being a distinction, as to the necessity of a return, between mesne 
and final process. Toby v. Reed, 9 Day, 216. 


2. (Same.) Though in order to effect a transfer of title in real estate 
by execution, the requirements of the statute must be strictly com- 
plied with, and such compliance must appear upon the face of the 
return, either by express averment or necessary inference ; yet 
certainly to 2 common intent, in the return, is sufficient ; and courts 
will look at it with the eyes of common sense, and apply to it the 
same rules of construction, which are applicable to other written 
instruments. Peck v. Wallace, 9 Day, 453. 


3. (Same.) Where it appeared from the return of an officer, who had 
levied an execution on land, that he applied to a justice of the peace 
to appoint two disinterested freeholders as appraisers; and both the 
return of the officer and the certificate of the justice appended to 
such return, stated only, that he appointed A. and B., freeholders, 
for that purpose ; it was held, that it did not appear from the return, 
€ither by express words or by reasonable construction, that the ap- 
praisers were indéferent or disinterested freeholders; and conse- 
quently, that the levy was ineffectual to transfer a title, Fitch v. 
Smith, 9 Day, 42. 

. (Excess of levy.) Where the appraised value of land set off on exe- 
cution, was 134 dollars, 44 cents, and the amount of the execution 
and officer’s fees, was 134 dollars, 30 cents; it was held, that the 
case was within the maxim de minimis non curat ler, and the levy 
was not therefore rendered void. Spencer v. Champion, 9 Day, 536. 


— 


5. (Amendment vf return.) In the transfer of title to land, by the levy 
of execution, the return of the execution into the office of the clerk 
of the court from which it issued, is the consummating act; and 
until this is done, the previous proceedings are subject to the con- 
trol and revision of the officer, Kellogg and another v. Wadhams, 
9 Day, 201. 

6.(Same.) Therefore, where all the requisite proceedings, in the levy 
of an execution on land, were had, until it had been returned to and 
recorded in the town-clerk’s office, when it was discovered, that the 
sum at which the land was appraised, was omitted, by mistake, in 
the certificate of the appraisers, a blank being left for it; and the 
officer thereupon took the execution from the town-clerk’s office, 
carried it to each of the appraisers, by whose consent the blank was 
filled with the sum at which the land was appraised, and then the 
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certificate was re-signed by the appraisers separately, and the return 
was re-signed by the officer; after which the execution and return 
were deposited in the town-clerk’s office, and the record there was 
made conformable to the return so amended ; and finally, the officer 
made his return into the office of the clerk of the court; all these 
proceedings having taken place within the life of the execution; it 
was held, 1. that under these circumstances, it was competent to 
the officer to correct the mistake; 2. that the correction was pro- 
perly made ; and consequently, that the levy was valid. Jb. 

7. (Attorney—appointment of appraisers.) The attorney, whose name is 
certified on an execution, as attorney of the party, is such for the 
purpose of prosecuting or defending the suit and receiving pay, but 
not for the purpose of appointing appraisers, unless he has a special 
appointment for that purpose. Dodge v. Prince et al. 4 Vermont 
Rep. 191. 

EXEMPTION FROM ATTACHMENT. 


1. (An only cow owned in Canada.) A person’s only cow is not subject 
to attachment or execution, though he reside in Canada, and the cow 
be casually found in Vermont. Haskill v. Andros, 4 Vermont Rep. 
609. 


2. (Potash kettles, set in arches.) That potash kettles, set in arches in 
the usual way for use, are liable to be levied upon and sold as per- 
sonal property. But, if it were not so, the defendant’s taking them, 
and causing them to be sold on his own execution, precludes his 
pretending to excuse himself by saying they were real estate. 
Wetherby vs. Foster, 5 Vermont Rep. 136. 

3. (Fresh beef in December.) Fresh beef killed in the month of Decem- 
ber, is liable to be seized and sold on execution. Dictum.—Pre- 
perty perishable in its nature, or liable to suffer serious diminution 
by keeping or removal, may not be liable to be taken on legal pro- 
cess. Leavitt v. Holbrook, 5 Vermont Rep. 405. 

FOREIGN ATTACHMENT. 


1. (Underwriters liable.) An unadjusted claim for a loss on a policy of 
insurance, is subject to the process of foreign attachment. Knor 
and others v. The Protection Insurance Company, 9 Day, 430. 

2. (Trustee charged on fraudulent sale—Effect.) A corporation, like a 
natural person, is liable to this process. Ib. 


FRAUD. 


(Zaen on goods.) Where goods in the hands of A., and on which he 
claimed a lien for acceptances, were taken, by the creditors of B., 


as his property; and the circumstances, as claimed by such credi- 
tors, were,—that B. residing in New-York, owned the goods and 
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put them into a store in Hartford, rented by B., to be sold by A.; 
that a sign bearing the name of B. was over the door; and that B. 
was thus held out to the world as the owner of the goods; it was 
held, in an action brought by A. for the taking, that these circum- 
stances, if proved, were not conclusive evidence of fraud, and the 
jury were entitled to pass, not only upon the existence of the cir- 
cumstances, but also upon the question of fraud. Seymour v. Hoad- 
ley, 9 Day, 418. 


FRAUDULENT CONVEYANCE. 


(Possession of chattels.) It is the settled law of Connecticut that if 
the vendor of personal property be permitted, after the sale, to 
retain the actual and visible possession, it is, unexplained, conclu- 
sive evidence of fraud. Talcott v. Wilcor and another, 9 Day, 134. 


.(Same.) But where the personal property of A., consisting of cattle 


and farming utensils, having been attached, in June, by his creditors, 
B., the mother of A., purchased it, in August, at its full value, under 
an agreement that the purchase money should be applied in pay- 
ment of the debts due from A. to such creditors, and it was so ap- 
plied ; it was then delivered to B., and placed upon her own farm, 
where it remained until November; A. having been the tenant of 
B. on the same farm, for several years previously, the tenancy was 
continued after the sale, and A. used the property in the same 
manner that he had done before ; it was held, in an action of tres- 
pass brought by B. against a creditor of A., who afterwards attached 
the property, that these facts furnished no evidence of a trust be- 
tween the vendor and vendee; that the transaction was not calcu- 
lated to deceive third persons, or to give A. a delusive credit; and 
consequently, that the sale was valid. Jb. 


. (Acts of ownership.) Where the validity of the sale is controverted 


on the ground of acts of ownership exercised by the vendor after 
the sale, the question does not depend simply upon the acts of the 
vendor, but upon what he did by permission of the vendee. Ib. 


. Possession.) If the vendee of personal property, under a sale ab- 


solute or conditional, suffer the vendor to remain in possession, this 
is evidence of fraud as against the creditors of the vendor and bona 
fide purchasers ; and unless there be a sufficient excuse shown to 
and approved by the court, such evidence is conclusive. Swift and 
another v. Thompson, 9 Day, 63. 


(Same.) Therefore, where A., being insolvent, on the 7th of Au- 
gust, mortgaged a cotton manufactory and all the machinery, of 
every description, thereunto belonging, to B., to secure him for 
indorsing A.’s notes at the bank, which B. was eventually obliged to 
pay; on the 14th, the deed was recorded in the town-clerk’s office : 
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A. continued in possession of the property mortgaged, used it as he 
had done before, from the execution of the deed until the 15th, 
when he assigned the same property to C. and D., as trustees for 
the creditors of A., with full power to sell the property and apply 
the avails in discharge of his debts, subject to such claims as the 
mortgagee could legally have thereto, and C. and D. went imme- 
diately into possession of the property ; it was held, 1. that C. and 
D. were in the condition of creditors and bona fide purchasers ; 
2. that the deed to B., not being accompanied or followed by pos- 
session, was fraudulent and void as against C. and D. Jb. 

6. (Same.) Where a bill of sale is made of personal property, which 
is not put into the possession of the vendee, but remains, with his 
permission, in the possession of the vendor, the bill of sale is prima 
facie fraudulent and void, and conclusively so, unless the .presump- 
tion of fraud be repelled, by reasons satisfactory to the jury; whose 
duty it is, under the direction of the court, to pass upon this part, as 
well as upon the other parts of the case. Toby v. Reed, 9 Day, 216. 


IMPRISONMENT. 


(Contract.) Where a person is illegally imprisoned, and employs the 
person who imprisons him to perform a service for the purpose of 
relieving himself from that imprisonment, the person who performs 
the service cannot maintain an action tu recover a compensation 
therefor. Mattocks v. Owen, 5 Vermont Rep. 42. 


INFANT. 


1. (New promise.) Where a promissory note was given by an infant, 
and after he became of full age he submitted to arbitrament the 
question whether he was liable on the note; it was held, that this 
fact did not prove, nor tend to prove, a ratification of the original 
contract. Benham v. Bishop, 9 Day, 330. 


i 


.(Same.) The bare retention of the eonsideration for which the note 
of an infant was given, after his coming of full age, is not a ratifi- 
cation ; nor is a mere acknowledgment that he made the note, or 
that it is due, sufficient for this purpose ; but there must be a pro- 
mise to pay. Ib. 


~ 


. (Contract.) A., an infant, contracted to labor for W. one month for 
fifteen dollars, five of which was to be paid in cash, and the remainder 
in cloth. A. having performed the stipulated service, W. paid him 
the five dollars in money, and gave him an order on a third person 
for the cloth.— It was held, that A. was not bound by the receipt of 
the order, but might avoid the contract, and recover on a quantum 
merutt for work and labor such sum as his services were worth, de- 
ducting the five dollars. Abell vy. Warner, 4 Vermont Rep. 149. 














18365. | Digest of Recent Decisions. 417 


4. (Confirmation of his contracts.) All contracts of an infant, whether 
executed or not, if not for necessaries, may be avoided by him, un- 
less he has confirmed them after arriving at full age. Jb. 


INSOLVENT LAW. 


1. (Discharge under.) A certificate of discharge under an act of a state 
legislature, which discharges a debtor, on his surrendering his pro- 
perty for the benefit of his creditors, from all his debts previously 
contracted, is a good defence to an action brought for the recovery. 
of such a debt, where it was contracted, subsequently to the enact- 
ment of such law, in the state by which it was enacted and between 
citizens of that state. .Vorton v. Cook, 9 Day, 314. 


2.(Same.) Buta certificate of discharge, under such a law, cannot 
be pleaded in bar of an action brought by a citizen of another state, 
in that state, on a contract made in the state in which the discharge 
was obtained. Jb. 

3. (Same.) Where the judge, before whom a petition for a discharge 
under the insolvent law of New-York was pending, appointed a 
day fur all the creditors of the insolvent to appear before him and 
shew cause against granting such discharge; and on that day, the 
petitioner appeared, and a creditor, who was a citizen of Connecti- 
cut, also appeared, before the judge, and were fully heard on the 
petition ; it was held, that such creditor had not thereby abandoned 
his extra-territorial immunity for the operation of the insolvent law 
of New-York. Ib. 


INTEREST. 


1, (Merchants’ accounts.) Where, in the adjustment of an account be- 
tween a mercantile association and its agent, the latter charged 
interest on his commissions and disbursements, during a period 
when he had in his hands moneys of the association more than suffi- 
cient to cover all his demands, upon which he was not charged with 
interest; it was held, that such claim of the agent ought not to be 
allowed. Coit v. Tracy, 9 Day, 15. 


2. (Book account.) ‘That, when there is no contract for the payment of 
interest on a book account, none is to be cast, except upon the 
balance, and that only from the time when said balance ought te 
have been paid. Catlin v. Aiken, 5 Vermont Rep. 177. 


JOINDER OF PARTIES. 
(Non-joinder of plaintiffs.) The non-joinder of one who ought to have 
been made a plaintiff may be taken advantage of on trial, notwith- 


standing it may be pleaded in abatement. Hillaker v. Loop, 5 
Vermont Rep. 116. 


VOL. XIII.—NO. XXVI. 15 
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JURISDICTION. 


1. (By reason of amount.) Ifa demand arising upon contract, exceeds 
one hundred dollars, and yet by fair and real credits or offsets, the 
sum actually due is less in amount, a person may sue in the court for 
the trial of small causes, and state and acknowledge such credits 
and offsets, so as to show that his real demand is cognizable there. 
Farley v. McIntire, 1 Green, 190. 

2. (Void judgment.) A judgment rendered on voluntary confession of 
the debtor, by a justice of the peace, who is related to the creditor 
within the fourth degree of affinity, is void for want of jurisdiction. 
Hill v. Wait, 5 Vermont Rep. 124. 

3. (Service of execution issued on a void judgment.) Although an officer 
having an execution legal upon its face, issued on such judgment 

‘* would be justified in levying and collecting the same, yet he is not 
liable for neglecting so todo. Ib. 


LANDLORD AND TENANT. 


1. (Holding over.) If a tenant under a lease for a year, holds over, 
after the expiration of the term, he holds for the time and on the 
terms of the original lease, and is responsible for the rent accord- 
ingly, unless the landlord relinquishes his claim on such tenant, or 
accepts some other person as his tenant. Bacon v. Brown, 9 
Day, 334. 

2.(Same.) If the tenant permits a third person to occupy the prem- 
ises, in the absence of any recognition by the landlord, it is equiva- 
lent to his personal occupancy, and is followed by the same conse- 
quences. Ib. 


LARCENY. 

(By finder.) If a person finds personal property on the highway, 
knowing, or having the means of knowing the owner, and instead 
of restoring it, converts it to his own use, such conversion will con- 
stitute larceny. State v. Weston and another, 9 Day, 527. 


LEASE. 

(Liability to be sued as in possession.) That, if a defendant, who is 
lessee of the mortgagor, moves to other premises before the lease 

&! expires, that does not prevent his liability to be sued as in possession, 

- unless he surrenders his lease, or at least gives notice to his lessor, 

- that he, for good reasons, is about to leave possession, and abandon 
his lease. Collins et al. v. Gibson et al. 5 Vermont Rep. 243. 


LEX LOCI. 


(When instrument, legal where made, is inconsistent with our laws.) An 
instrument legal where made, and at the domicil of the maker, and 
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efficient to transfer his property there, cannot dispose of his move- 
ables, situate here in a manner prohibited by our law, inconsistent 
with its policy, and declared by it fraudulent and void. 

The general principle of law, that personal property has no locality, 
but is transferrable according to the laws of the country where the 
owner is domiciled, is not without its exceptions or limitations. 
Hence, though the contract may be valid in New York, yet it is not 
valid in New Jersey, if it is condemned by a positive statute, and 
inconsistent with its obvious policy. So in cases of intestacy, in 
which, though the property is distributed according to the law of 
the domicil of the intestate, yet so far as concerns creditors, it de- 
pends on the law of the country where it is situated. Varnum v. 
Camp, | Green, 326. 


LIEN. 


(Case of.) If A. lease land to B. for the rent of $50 per annum, and B. 
agrees that A. shall have a hold, or lien on the crops raised on the 
premises until the rent is paid, it is merely an ezecutory contract, 
and by it A. acquires no general nor qualsfied property in the crops 
before they are raised and delivered to him by B. Brainard et al. 
v. Burton et al. 5 Vermont Rep. 97. 


LIMITATION OF ACTIONS. 


1. (Equity.) The statute of limitations bars claims in equity as well 
as those at law. Staniford v. Tuttle, 4 Vermont Rep. 82. 


2. (Does not run against the state.) The statute of limitations does not 
run against the state of Vermont, unless named in direct terms. 
Treasurer v. Weeks, 4 Vermont Rep. 215. 


3. (Promissory note payable ‘when demanded.’) There is no difference 
between a note payable ‘ when demanded,’ and one payable on de- 
mand, and in both cases the statute of limitations begins to run 
from the date of the note. Kingsbury v. Butler, 4 Vermont Rep. 458. 


4. (Part payment.) A part payment of an account barred by the Statute 
of Limitations, amounts to an admission by the defendant that the 
account is unsettled, and removes the bar. Strong v. McConnel, 
5 Vermont Rep. 338. 

LIMITATIONS, STATUTE OF. 


1, (Acknowledgment of joint debtor.) Though the acknowledgment of 
a debt, by one of two joint debtors, is admissible evidence against 
both, to take the case out of the statute of limitations; yet such ac- 
knowledgment is not, under all circumstances, sufficient for this 
purpose. Coit v. Tracy and another, 9 Day, 1. 

2.(Same.) Therefore, where there was a joint indebtness by A. and 
B. to C., growing out of an agency conducted by A. and B. jointly; 
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and more than twenty years after such agency was ended, during 
which period the claim of C. had lain dormant, B. made acknowl- 
ments of the debt, and then, at his own expense, and with a view 
to obtain an advantage to himself, by a recovery against A., pro- 
cured a suit to be brought, in the name of C., against A. and him- 
self; it was held, that the acknowledgments of B., under such cir- 
cumstances, were not sufficient to remove the bar of the statute of 
limitations, set up by A. Jb. 


3. (Same.) The acknowledgment, by one of two partners, of a debt 
against the partnership, as just and still due, is admissible evidence 
in an action against both, to remove the bar of the statute of limi- 
tations, although such acknowledgment was made after the disso- 
lution of the partnership, and the party making it was then insolvent 
Austin and another v. Bostwick and another, 9 Day, 496. 


4. (Judgment.) There is no statute in New Jersey which, in express 
terms, prescribes a period within which actions upon the judgments 
of other states, must be commenced. Our statute comprehending 
judgments, is confined in terms to judgments of New Jersey. Ai- 
though we have no statute of limitation on this head, or no period 
of time prescribed by written laws, within which an action ona 
judgment of another state must be brought, yet it is a general rule, 
that forbearance for twenty years, unexplained, unaccounted for, 
and unrebutted, will extinguish a judgment as well as all other pe- 
cuniary demands. Gulick v. Loder, 1 Green, 68. 


MONEY. 


(May be taken on execution.) Money of a debtor in his possession may 
be taken on execution, if the officer can seize the same without a 
violation of the personal security of the debtor. Prentiss v. Bliss, 
4 Vermont Rep. 513. 


MORTGAGE. 


1. (Description of debt.) Where the condition of a mortgage deed 
described one of the debts as of 30 dollars, or thereabout, and 
another as of 40 dollars, or thereabout; and it was found, that the 
debts intended to be secured by such mortgage were justly due ; 
and that the former amounted to 25 dollars, 21 cents, and the latter 
to 59 dollars, 66 cents; it was held, that from this condition a sub- 
sequent incumbrancer might, with proper inquiry, have ascertained 
the amount of the debts; and although he had no actual notice of 
the first mortgage, yet the record thereof constructively affected 
him with notice ; and consequently, the first mortgagee ought not to 
be postponed. Booth and others v. Barnum and another, 9 Day, 286. 
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NOTICE. 


(Notice to quit.) Where a party is in possession of premises, under 


an agreement, which contains this clause, ‘ in case a failure is make 
in any of the payments, previous to the deed being executed, the 
said B. shall be privileged to take possession of the premises,’ he 
is not entitled to notice to quit or demand of possession. The 
plaintiff may maintain an action of ejectment without such notice 
or dernand. Den v. McShane, 1 Green, 35. 


OATH. 


(Presumption that it is properly administered.) The manner of admin- 


istering the oath, or affirmation, in a court of record, proceeding ac- 
cording to the common law, is presumed to be correct and legal, 
unless it appears to be otherwise on the face of the record. In 
criminal cases, no such presumption is allowed. Cor v. Field, 1 
Green, 215. 


PARTNERSHIP. 


1. 


(Partner not witness for others.) In an action to recover a claim 
against a partnership, one partner who is not sued, is an incompe- 
tent witness for those who are sued ; as by virtue of the judgment, 
the partnership effects may be taken in execution, or if the judg- 
ment is paid by the partner sued, they will be entitled to charge 


over the amount to the company. Bill v. Porter and another, 9 
Day, 23. 


. (Property not liable for separate debt of partner.) Partnership pro- 


perty cannot be taken or applied, by process of foreign attachment, 
for the satisfaction of the separate debt of individual partners, to a 
greater amount than the interest of those partners in the partner- 


ship, after the payment of all the partnership debts. Barber v. The 
Hartford Bank, 9 Day, 407. 


.(Same.) Where A., B. and C. were partners, and after the death of 


A., B. and C. recovered a judgment against D., founded on a partner- 
ship transaction; E., a creditor of B. and C., then brought foreign 
attachment to recover the debt of D., and introduced the judgment 
against him to prove his indebtedness to B. and C.; it was held, that 
the representatives of A. were not precluded, by such judgment, 
from shewing that B. and C. were debtors to the partnership, and 
had no interest in the debt against D., but that it belonged to A. 
alone. Ib. 


PENCIL. 


(Endorsement with.) An endorsement of a promissory note, written 


and signed with a pencil, is a valid endorsement, and the endorsee 


15* 
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can maintain an action thereon against the maker. Closson \ 
tearns, 4 Vermont Rep. 11. 

PHYSICIAN AND SURGEON. 

(Iaable for injury through want of skill.) A physician and surgeon, in 
the performance of his professional duties, is liable for injuries re- 
sulting from the want of ordinary diligence, care and skill. Lan- 
don v. Humphrey, 9 Day, 209. 

PLEADING. 

1. (Joint plea insufficien: for some of defendanis.) It is a well settled 
rule, that if two or more defendants join in a plea, which is sufficient 
as to one, but not for the others, the plea is bad as to all; but this 
rule has reference only to pleas of justification, in which the facts 
charged, are necessarily confessed, and not to the general issue- 
which denies the facts. Hayden and others v. Nott and another, & 
Day, 367. 

2. (Averment of contract.) In an action on a contract, the contract 
given in evidence must agree, in substance and in terms, with that 
stated in the declaration; and the entire consideration must be 
clearly and correctly stated. Russell v. South Britain Society, 9 
Day, 508. 

3. (Same.) Therefore, where the plaintiff in an action against an 
ecclesiastical society, on a contract regarding a fund for the benefit 
of such society, stated a promise, on his part, to pay to the treasurer 
of the society, the sum of 100 dollars in thirty days after notice of 
the society’s accepting said fand; and the proof was of a promise 
in the alternative, viz. either to pay that sum in thirty days, or to 
give a note payable in three years, with annual interest; it was 
held, that there was a fatal variance. Jb. 

4. (Averment of consideration.) So where the plaintiff in such action 
stated the consideration of the defendant’s undertaking to be the 
delivering up of the fund and subscription paper into the hands and 
control of the society ; and it appeared from the proof, that this 
constituted a part only of the consideration; it was held, that the 
variance was fatal. Jb. 


5. (Averment of contract.) So where the plaintiff in such action, set 
forth in the declaration, the names of the subscribers to the fund, 
and averred, that they were all original subscribers; and it appeared 
from the proof, that five of them were not original subscribers, but 
become subscribers at a subsequent period; it was held, that the 
variance was fatal. Jb. 


6. (Same.) Where '!e plaintiff states in his declaration the under- 
taking of the defendant, and then sets forth the contract relied on, 
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if the contract does not sustain the averments, the variance is still 
fatal ; as the setting forth of the contract, in such case, does not 
relieve the difficulty. 1b. 


7. (How to plead lapse of time.) Lapse of time is but a presumptive bar 
to an action, and hence the fact which the lapse of time conduces to 
prove, must be pleaded, and not the mere lapse of time itself. The 
lapse of time is not in itself the bar, and cannot be pleaded as such, 
but the matter, which is presumed from, or in other words, proved 
by the lapse of time, and which matter is the bar, must be set up 
by the plea. Gulick v. Loder, 1 Green, 68. 


POSSESSION. 


( Of uncultivated lands.) To constitute a disseisin of the owner of un- 
cultivated lands by the entry and occupancy of one not claiming title, 
the possession must be of such notoriety that the owner may be 
presumed to know there is a possession adverse to his title. Hap- 
good v. Burt, 4 Vermont Rep. 155. 


PRESUMPTION. 


( Of a lease of land.) That a lease of land for the life of the lessee may 
be presumed, as well as any other estate, when the facts proved, 


are calculated to raise such presumption. Selleck vy. Starr, 5 Ver- 
mont Rep. 255. 


PROMISSORY NOTE. 


|. (Right of action.) An action on a promissory negotiable note can 
be commenced and sustained by him alone, who has the legal in- 
terest. Lee v. Jilson and others, 9 Day, 94. 


2. (Same.) Therefore, if after the commencement of,an action on 
such note, by the promisce, and in his name, he parts with his in- 
terest therein, by indorsement, such action can no longer be pur- 
sued. Jb. 


. (Extinguishment of original cause of action,—awhether payment.) The 
giving and receiving of a promissory negotiable note, for goods 
sold, in the absence of any agreement to accept it as payment, is 
not an extinguishment of the original cause of action. ill vy. Por- 
ter and another, 9 Day, 23. 


4.(Same.) And where there was no evidence of such agreement, 
except the facts, that the note was given and received for.the goods, 
and that the maker became utterly insolvent before the note came 
to maturity ; it was held, that these facts did not prove payment, 
and the jury were properly cirected to find accordingly. 1b. 


~~ 


qr 


.(Same.) Though it is a reasonable rule, that unless a party who 
has received a negotiable promissory note for goods sold, produces 
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and cancels the note, at the trial, he shall not recover on the orig- 
inal cause of action; yet if the exception be not then taken, a 
failure to comply with this rule, is not a sufficient ground for a new 
trial. ab. 

(Assumps t by holder for money paid to party by mistake, made pay- 
able.) A., being indebted to B., made his promissory note for the 
amount, payable, by mistake, to the order of C.; and B., with the 
assent of C., became the holder of such note. B., being indebted 
in a larger sum, by note, to D., delivered to him the note of A.; 
which D. indorsed on B.’s note to him, and gave notice of the as- 
signment to A. Afterwards, C. obtained payment of A.’s note, and 
gave him a discharge therefrom. In an action brought by D. 
against C., for money had and received, it was held, 1. that the 
note of A., being negotiable, imported a consideration; 2. that this 
note having been made by A., and held by him for whose use it 
was made, with the assent of the nominal payee, and paid by the 
maker, a delivery was fairly presumable ; 3. that if otherwise, still 
C., who had received the money on the note, could not set up the 
defence, that A. could have avoided it; 4. that this action not being 
founded on the note, the mistake as to the nome of the payee pre- 
sented no obstacle to a recovery; 5. that D., by virtue of the as- 
signment of the note to him, had the beneficial interest therein, and 
consequently, the money paid by A. on the not2, became eo instanti 
the money of D.; 6. that the right of D. was such as a court of 
law will recognize and protect; 7. that if it were only an equi- 
table right, it would be sufficient to sustain this action; 8. that D. 
having such interest in the note, with the assent of C., and such 
right to thé money paid thereon, there was privity of contract be- 
tween the parties; 9. that if otherwise, privity of contract is not 
indispensable to the maintenance of this action. Camp v. Tomp- 
kins, 9 Day, 545. 


. (Discharge of indorser.) Where the holder of a promissory note 


commenced a suit thereon against the maker and obtained judg- 
ment; the maker filed a bill in chancery for an injunction against 
proceedings under such judgment, and execution was thereupon 
stayed for three or four years, when the chancery suit was aban- 
doned, and judgment was rendered in the action on the note for 
the amount of the former judgment and interest thereon, so far as 
it came within the demand of the declaration ; an execution issued 
on the latter judgment, was levied on the debtor’s real estate, which 
was duly set off to the creditor; after which the holder instituted a 
suit against the indorser, to recover the balance of interest on the 
note, not included in the judgment and execution, and remaining 
unsatisfied ; it was held, that the effect of these proceedings was to 
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discharge the maker from all further liability, and to preclude the 
holder from resorting to the indorser. Couch v. Waring, 9 Day, 261. 


8. (Discharge of indorser.) Where the endorsee of a promissory note, 
payable in specific property, demanded payment of the maker, at 
the time and place designated, without having the note with him, 
and the maker refused to pay it—it was held that for such laches 
of the endorsee the endorser was discharged. Eastman v. Potter, 
4 Vermont Rep. 313. 

RECEIPT. 

1. (.Vot conclusive.) Where the defendant, in an action on an agree- 
ment to pay the expense of procuring a certain mail contract, gave 
in evidence a bill of sundry items, including one of ‘cost of procur- 
ing mail contract, $50 00,’ with credit to balance, at the bottom of 
which were these words— Received in full’—signed by the plain- 
tiff; it was held, 1. that parol testimony was admissible, on the 
part of the plaintiff, to show that this bill did not include all the ex- 
pense of procuring the mail contract; but, 2. that the jury should be 
instructed, that if the plaintiff executed the receipt with a knowl- 
edge of the circumstances, and there was no mistake or surprise 
on his part, or fraud or imposition on the part of the defendant, he 
was not entitled to recover. Fuller v. Crittenden, 9 Day, 401. 


2. (Effect of receipt in full., A receipt in full, executed by a person on 
the supposition that his claim amounted to a certain sum only, when 
he had the means of ascertaining the amount, and was informed that 
the discharge must be a discharge of his whole demand without 
regard to the sum, will be considered as a discharge of his whole 
demand, notwithstanding it may amount to a greater sum than was 
supposed. Morgan’s Admr. v. Blodget, 5 Vermont Rep. 520. 

RECEIPTORS. 

1. (Conclusiveness of a receipt for property under attachment.) A receipt 
for property taken on an attachment is considered so far conclusive 
between the parties, that the person executing the same is not 
permitted to deny the attachment in a suit brought against him on 
the receipt. Lowry v. Cady, 4 Vermont Rep. 504. 

2. (How discharged.) If an officer take into his custody personal property 
by writ of attachment, and a third person receipts the property, and 
suffers it to go back into the hands of the debtor, the officer, by tak- 
ing the receipt, does not part with his lien upon the property. But 
if the officer take the same property into his custody by virtue of a 
second writ of attachment, and keeps it from the receiptor, this wil] 
discharge the receipt. Rood v. Scott et al. 5 Vermont Rep. 262. 

SALE. 

J. (Of horse ‘ sound or unsound.) If ahorse be sold, to be taken by the 
buyer as he is, sound or unsound, and nothing more appears, th 
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seller is not liable for any unsoundness, though he had knowledge 
of it at the time of the sale, and did not communicate such knowl- 
edge to the buyer. West v. Anderson, 9 Day, 107. 


2.(Same.) But if any misrepresentation be used, by the seller, in the 
sale of a horse, he is liable for unsoundness existing at the time of 
the sale, though the horse were sold as he was, sound or unsound. Jb. 


3. (Same.) Therefore, where a horse was thus sold; and it further 
appeared, that he was then thin in flesh from disease, and had a 
bunch on his neck, also the effect of disease ; and the seller falsely 
represented to the buyer, that the horse’s want of flesh was caused 
by a long journey, and the bunch on his neck by his having been 
bled ; it was held, in an action against the seller, that he was pre- 
cluded, by such false affirmations, from availing himself of the terms 
of sale as a defence. Ib. 


4. (Damages on fraudulent sale.) In an action for false affirmations, in 
the sale of a horse, no damages can be recovered for the keep of 
the horse, previous to an offer by the plaintiff to return him to the 
defendant. Ib. 

SEAL. 


1. It is a question of law for the court to decide what constitutes a 
seal; but it is for the jury to determine whether that, which the 
court adjudges to be a seal, has been affixed to an instrument. 
Beardsley v. Knight, 4 Vermont Rep. 471. 

2.(What it is.) A seal, such as is required to a deed conveying land, 
must be of wax or wafer, or some adhesive substance which is capa- 
ble of receiving an impression. Jb, 


SUMMONS. 


(What is sufficient service.) Where the constable returned, that he 
had ‘served the summons on the defendant by offering to read the 
same to him, but he wuuld not stay to hear it,’ such is a good and 
sufficient service, and return. Slaght v. Robbins, 1 Green, 340. 

SURETY. 


(Contribution.) That, where five sureties of an insolvent principal 
confess a joint judgment, and execution issues, and four are com- 
mitted to prison, and give separate bonds to the keeper of the jail, 
and then procure the property of the fifth to be sold to satisfy the 
original execution ; he has his action against each one to recover a 
fifth part of the amount paid. Foster v. Johnson, 5 Vermont Rep. 60. 

TRESPASS. 


1. (Malicious wrong.) Trespass will not lie for a malicious wrong, 
effected through the medium of legal process, by a party to that 
process ; the proper remedy being an action on the case. Watson 
v. Watson and another, 9 Day, 140. 
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2. (Possession necessary.) The action of trespass being founded on 
possession, and that only, title in the plaintiff, without possession, 
whether derived from an absolute bill of sale, or a mortgage, is in- 
sufficient to sustain such action. Toby v. Reed, 9 Day, 216. 


WATERCOURSE. 


1.(Prescription.) Prior occupation of water in a particular manner, 
for a period less than fifteen years, does not affect the rights of other 
proprietors on the same stream. King and others v. Tiffany and 
others, 9 Day, 162. 


2. (Same.) Where the plaintiff in his declaration, alleged, that he 
owned and possessed a manufactory and water-course leading 
thereto, by a race-way, on his land; that he had a right to use and 
enjoy the water in a convenient and customary manner, according 
to the natural and usual flow of the stream, without hindrance ; and 
that the defendant, who was the owner of a mill above, on the same 
stream, deprived the plaintiff of the use of the water, by unreason- 
ably penning it back, in the day-time, and causing it to flow down 
in the night season, when the plaintiff could make no use of it; 
whereby the plaintiff iost the use of his manufactory, was hindered 
in his business, &c.; it was held, 1. that the plaintiff had shewn a 
right in himself, an injury by the defendant, and a loss resulting 
therefrom, and consequently, the declaration was sufficient ; 2. that 
a prescriptive right was not set out, by these allegations, and con- 
sequently, proof of such a right was not necessary to sustain the 
action; 3. that the unreasonable detention of the water being the 
burden of complaint, proof of the allegations respecting the natural 
course of the stream and the right to enjoy it without hindrance, 
was not essential to a recovery. Twiss and another v. Baldwin and 
another, 9 Day, 291. 


3. (Declaring for disturbance.) A party having the right to the use of 
a water-course, according to his convenience and judgment, and all 
the right which prescription can confer, can exercise that right only 
in a reasonable manner; and therefore, if he use the water, not for 
his own benefit or convenience, but maliciously or wantonly, to the 
prejudice of another, he is responsible in damages. Ib. 

4.(Same.) If the plaintiff in such action allege, that the acts com- 
plained of were done maliciously, wantonly and without any possible 
benefit to the defendant, proof of malice is not indispensable ; there 
being a perfect cause of action without that ingredient; and it 
being a well established principle, that the plaintiff in an action for 
a tort need only prove enough of the facts alleged to shew that he 
has a good cause of action. Jb. 
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WITNESS. 


1. (Interest.) In Connecticut, it is a well settled rule, that an interest 
of a witness in the costs of a suit, where his interest in the debt 
demanded is equally balanced, will render him incompetent. Bill 
v. Porter and another, 9 Day, 23. 

2. (Same.) Where the defendant, in an action against him for the 
diversion of a water-course, by means of a dam, on land occupied 
by him, to the injury of the plaintiff below, offered as a witness to 
establish his right to keep up the dam and use the water, the hus- 
band of one of the heirs of A.; and it appeared that the land on 
which the dam was erected and the water used, was held by B., 
the widow of A., as tenant in dower, in which land such heir, if 
living at the decease of B., would be entitled to a distributive share; 
it was held, that such witness was competent, as he had no- vested 
interest in the land, and whether he ever would have any, was en- 
tirely contingent. Adams v. Butts, 9 Day, 79. 

WOOD AND TIMBER. 


1. (When floating in water.) A. acquires no property in wood and tim- 
ber by their floating in the water over his land. But A. has an 
exclusive right to seize wood, and timber, floating and moving in an 
eddy, over his land; and to convert such wood, and timber to his 
ewn use; unless the owner in a reasonable time claims the same. 
Rogers v. Judd, 5 Vermont Rep. 223. 


2. (Exclusive right to when floating in an eddy.) If B., who is not the 

_ owner, seize wood and timber, floating in an eddy, over the land of 
A., this is more than a trespass upon the freehold; it is a violation 
of A.’s exclusive right to seize the wood and timber himself; and in 
an action ef trespass for this injury, the plaintiff should recover the 
value of his chance to seize, and enjoy the wood and timber, which 
chance he had lost by the seizure made by B. Jb. 

VENDOR AND VENDEE. 


(No change of possession.) Where goods were sold, which were not 
in the possession of the vendor at the time, but ift the possession of 
athird person, who was notified, and consented to keep them for the 
vendee, it was held that the sale was not fraudulent, though there 
was no actual change of possession. Harding v. Janes, 4 Vermont 
Rep. 462. 

VOTES. 


(Printed.) Under the constitution of Vermont, printed votes may be 
legally received for Governor, Lieutenant Governor, Treasurer 
and Councillors, who are to be chosen annually by the freemen. 
Temple v. Mead, 4 Vermont Rep. 535. 














DIGEST OF ENGLISH CASES, 





COMMON LAW. 

Comprising the principal cases in 1 Adolphus & Ellis, (in continuation of 
Barnewall & Adolphus,) Part.1; 3 Nevile & Manning, Part 3; 1 Bing- 
ham’s New Cases, Part 1; 4 Moore & Scott, Parts 1 and 2; 2Cromp- 
ton & Meeson, Part 2; and 4 Trywhitt, Parts 1 and 3. 


AMENDMENT. 


Where the plaintiff had been misled by the defendant as to the na- 
ture of a charter-party, the Court permitted the plaintiff to amend by 
striking out a count in covenant on a charter-party, and declaring 
for freight, not upon the charter-party: and that, although many 
years had elapsed since the commencement of the action, the de- 
fendant having been the cause of the delay. Aylwin v. Todd, 1 
Bing. N. C. 170. 


ARBITRATION. 


(Sufficiency of arbitrator’s adjudication.) On a reference of a cause 
and all matters in difference between the parties, the award is bad 
if it omit to assess damages on a judgment of nil dicit on a new 
assignment of excess in trespass. The arbitrator must make a sub- 
stantial adjudication as to all the issues. He need not, however, 
find for either party in the very words of the issue ; it is sufficient 
if he decide substantially the questions in dispute. Wykes v. Ship- 
ton, 3 N. & M. 240. 


ARREST. 


1. (Protection of suitor from.) A party returning from attendance in a 
court of justice left the court at five o’clock, arrived at his office of 
business at twenty minutes after five, left it at seven, and in going 
along the street towards his house, went into a shop, where he was 
immediately arrested: Held, that he was privileged from arrest. 
(2 W. Bl. 1113.) Pitt v. Coombs, 3 N. & M. 212. 

VOL. XIII.—NO. XXVI. 16 








430 Ingest of English Cases. [ April, 


2. (Arrest by private person on suspicion of felony.) A private person 
cannot apprehend another on suspicion of felony, for the purpose of 
taking him to the place where the theft was committed, there to as- 
certain whether he was the thief. Hall v. Booth, 3 N. & M. 316. 

ASSUMPSIT. 


( Consideration.) The payment by the defendant of an agreed sum in 
diseharge of an unliquidated demand for which an action has been 
commenced, is a good consideration for a promise by the plaintiff 
to stay proceedings and pay his own costs. Wilkinson v. Byers, 
1 Ad. & E. 106, 


ATTORNEY. 


(Privilege of, from disclosing client’s title—to whom available.) An at- 
torney for a person not a party to an action, having refused at the 
trial to produce a deed belonging to his client, was directed by the 

, judge to give.parol evidence of its contents, and that evidence went 
to the jury: Held, that even supposing the judge was in error in so 
directing, the parties to the action had no right to object to the evi- 
dence going to the jury, since it was no privilege of theirs by which 
the deed was withheld. Marston v. Downes, 1 Ad. & E. 31. 

BILL OF EXCHANGE. 


1. (Notice of dishonor.) To prove the due notice of dishonor of a bill, 
a letter written by the drawer to the holder six days after it be- 
came due, referring to the bill, and stating ‘that he fully expected 
it would have been paid,’ and that he had already taken up 100I. of 
return bills of the acceptor, and requesting a forbearance of hostile 
proceedings on account of the bill, was given in evidence: Held, 
that it was properly left to the jury to say, whether they ceuld infer 
from the letter that notice of dishonor had been sent on the proper 
day ; and the jury having found for the plaintiffs, the Court refused 
to disturb the verdict. Booth v. Jacobs, 3 N. & M. 351. 


2. (Indorsement made in France.) By the law of France an indorse- 
ment in blank does not transfer any property in a bill of exchange : 
Held, that the holder of a bill drawn in France, and indorsed there 
in blank, cannot recover against the acceptor in the courts of this 
country. (1 B. & Ad. 284; 10 B. & C. 903.) Trimbey v. Vignier, 
1 Bing. N. C. 151. 

3. (Notice of dishonor.) A letter from the holder to the indorser of a 
bill, threatening legal proceedings unless the bill be paid, does not 
amount to notice of the dishonor of the bill by the acceptor. (4 B. 
& C.339.) Solarte v. Palmer, (in the House of Lords,) 1 Bing. N. 
C. 194. 


4. (Personal liability of drawer on another’s account.) A broker at N. 
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shipped a cargo of coals, and drew a bill on the consignees in favor 
of the vendors. The bill being returned by the drawees on ac- 
count of the shortness of the date, the vendors, by the broker’s di- 
rections, drew another bill at a Jonger date. It was taken to the 
broker’s counting-house for signature, but he having left the town in 
consequence of embarrassments, the defendant (his brother), who had 
come there to investigate his affairs, at the vendors’ request and for 
their convenience, signed the bill generally: Held, that he was per- 
sonally liable as drawer. (5 M. & S. 345; 2 Str. 955.) Sowerby 
v. Butcher, 2 C. & M. 368. 


5. ( Title of indorsee of lost or stolen bill.) To an action by an indorsee 
for value of a bill which has been stolen or lost, it is no defence that 
the bill was taken by him under circumstances which ‘ ought to 
have excited the suspicion of a prudent and careful man.’ Nothing 
short of gross negligence will impeach his title. (See Backhouse v. 
Harrison, ante, p. 165.)—Crook v. Jadis, 3 N. & M. 257. 

CARRIERS’ ACT. 


A looking glass, exceeding the value of 10l., was packed up in a case 
and sent to a carrier’s office to be conveyed to the house of 8. near 
Lymington. The proper notice was affixed in the office, pursuant 
to the stat. 11 G. 4 and 1 W.4, c. 68,s.2. The words ‘ looking glass,’ 
and ‘keep this side upwards,’ were written on the case, but no ex- 
press declaration was made of the nature and value of the goods, 
nor any increased rate of carriage paid or tendered. The parcel 
was conveyed from Lymington to S.’s house on a brewer’s truck, 
(that being the usual mode of conveyance of parcels in that part of the 
country,) on which it could not be placed in the manner directed, 
and the glass when unpacked was found to be broken: Held, that 
the carrier was not liable for the damage. 

The act extends to all the articles enumerated in sect. 1, although 
not within the words of the preamble, ‘ an article of great value in 
small compass.’ Owen v. Burnett, 2 C. & M. 353; 4 Tyr. 133. 

CHARTER-PARTY. 


1. By charter-party of Oct. 20, 1822, defendant agreed to go in ballast 
from Portsmouth to St. Michael’s, and bring back a cargo of fruit 
direct to London. The charterer was to be allowed thirty-five run- 
ning days for loading and unloading, to commence on the Ist of 
December then next; and if the vessel did not arrive at St. Mi- 
chael’s by the 3lst of January, 1833, the charterer was to be at lib- 
erty to rescind the charter-party: Held, that the defendant was 
bound to proceed at once to St. Michael’s, and was not at liberty to 
make an intermediate voyage for his own purposes, although he ar- 
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rived after all at St. Michael’s before the 3lst of January, 1833. 
M‘ Andrews ¥. Adams, 1 Bing. N.C. 29. 


2. It was agreed by charter-party that the vessel should proceed to 
the East Indies, and there load a full and complete cargo; the 
fore-cabin to be filled with light goods; freight 4/. 15s. per ton of 
20 cwt. for sugar, coffee, and rice: and for pepper, at 18 cwt. to 
the ton; 100 tons of rice or sugar to be shipped previous to any 
other part of the loading, to ballast the vessel: Held, that the owner 
was bound to furnish what further ballast was necessary, and that 
the freighter, after shipping the 100 tons of rice or sugar, was at 
liberty to complete the cargo with light goods. (4 Campb. 103; 
Abbott on Sh. 287.) Jrving v. Clegg, 1 Bing. N. C. 53. 

CONTRACT. 


(Whether joint or several.) By memorandum of agreement between 
the trustees of a turnpike road and A., the trustees agreed to let, 
and A. to take, the tolls for a year at a certain rent; and A. and B., 
A. as renter of the tolls, and B. as his surety, severally promised the 
trustees that A. should pay the rent at the times appointed and per- 
form the conditions annexed to the agreement: Held, that the con- 
tract was several, and not joint, that the trustees could not sue the 
parties jointly for arrears of the rent. (10 B. & C. 410; 1 B. & C. 
682.) Lee v. Nixon, 1 Ad. & E. 201. 

CONTRACT OF SALE. 


(Repudiation of, for fraud.) Ifa party be induced to buy an article by 
fraudulent misrepresentations of the seller respecting it, and after 
discovering the fraud continue to deal with the article as his own, 
he cannot recover back the money from the seller. Nor is the right 
of repudiation revived by the subsequent discovery of another in- 
cident in the same fraud. Campbell v. Fleming, 1 Ad. & E. 40. 


COVENANT. 


Covenant not to carry on upon certain premises the business of a 
common brewer, or retailer of beer: Held, that carrying on the busi- 
ness of a retail brewer was no breach of the covenant. (5 G. 4, c. 
54, s. 6.) Simons v. Farren, 1 Bing. N. C. 126. 


DEBTOR AND CREDITOR. 


1. A. and B. gave their joint and several promissory note to secure a 
separate debt due from each of them. The creditor subsequently 
executed a release to A.: Held, that though this release discharged 
both as to the note, it did not prevent the creditor from recovering 
the separate debt of B. on the account stated. Cocks v. Nash, 4 
Moo. & Sc. 162. 


2. (Composition deed.) By agreement between the plaintiffs, together 
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with other creditors, and the defendant, the defendant agreed to pay 
a composition of 15s. in the pound by two instalments ; and a sure 
ty, in consideration of the creditors agreeing to discharge the de- 
fendant from all debts and demands on receiving such composition, 
agreed to pay a sum of money in part discharge of the first instal- 
ment, and to accept a bill of exchange drawn by the defendant in 
part payment of the second; the creditors agreeing ‘to exonerate 
and discharge the defendant on payment of the said 15s. in the 
pound.’ [t was agreed, also, that several bills of exchange which 
had before been indorsed by the defendant, and handed over to the 
plaintiffs, and the amount of which was equal to the residue of the 
composition, should be ‘considered as part payment’ of the said 
15s. in the pound: Held, that the bills were not, under this agree- 
ment, to be considered as an absolute payment in the first instance ; 
and that one of them being dishonored when due, the defendant re- 
mained liable upon his indorsement. (11 East, 390; 1 B. & A. 1.) 
Constable v. Andrew, 2 C. & M. 298. 
EJECTMENT. 


1.(What possession constitutes sufficient title.) A possession of less 
than twenty years by a mortgagor is sufficient to entitle the mort- 
gagee to recover in ejectment against a party who subsequently ob- 
tained possession, but who adduces no admissible evidence in sup- 
port of his claim. Doe d. Smith v. Webber, 1 Ad. & E. 119. 

2. (Adverse possession.) Premises were enjoyed by A. as his own pro- 
perty until he died, leaving a son and heir, and several other chil- 
dren. The youngest daughter entered and retained possession for 
ten years, when she died, and her husband continued in possession 
upwards of ten years longer, until he died, leaving a son and heir, 
W. His son by a second wife then entered, against whom W. 
brought ejectment. Issue of A.’s son was then alive :—Held, that 
the twenty years was an adverse possession, and entitled A. to re- 
cover. It was contended that the possession of the sister by abate- 
ment upon her elder brother, was in contemplation of law his pos- 
session, and that the right of his issue to enter upon the issue of 
the sister survived nothwithstanding. Doe d. Draper v. Lanoley, 
3.N. & M. 331. 

3. (Service.) The declaration and notice were served on the tenant’s 
servant on the premises: the tenant’s wife subsequently admitted 


that she had received it and given it to her husband: Held insuffi- 
cient. Doe d. Tucker v. Roe, 4 Moo. & S. 165. 

EVIDENCE. 

1. (Declarations by party having identity of interest—Assertion of owner- 
ship.) Declarations respecting the subject matter of a suit, by a 


16* 
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person who, at the time of making them, had the same interest in 
such subject matter as one of the parties now has, are admissible in 
evidence against that party, though the person who made them is 
living, and might be called as a witness. 

On a question whether certain land be part of the plaintiff's es- 
tate, or waste of the manor, a perambulation of such manor by the 
lord is evidence (though of little effect), as showing an assertion of 
ownership by him, though it be not proved that the plaintiff or any 
person on his behalf was present, or knew of it. Woolway v. Rowe, 
1 Ad. & E. 114. 

2.(Exparte proceedings, where not admissible.) In ejectment on the 
several demises of a mortgagor and mortgagee, the defendant ten- 
dered evidence that, seven or eight years back, and after the exe- 
cution of the mortgage, he brought ejectment against the mortgagor, 
who was then in possession; that the cause was referred to arbitra- 
tion, and that the award was in favor of the present defendant, who 
thereupon entered under a writ of possession, and had occupied the 
premises ever since: Held, that these proceedings were not admis- 
sible in evidence as against the mortgagee, though he was present 
at one meeting before the arbitrator; it not appearing that he took 
any part in the proceedings. Doe d. Smith v. Webber, 1 Ad. & E. 
119. 

8. ( Plaintiffs own declaration, in what case evidence for himself.) In an 
action brought to recover back bank-notes delivered by the plaintiff 
to the defendant, the plaintiff proved that the defendant, who was 
the executor of one W., having questioned the plaintiff as to her 
having possession of some property belonging to W., the plaintiff 
handed over the notes to the defendant, saying that W. had given 
them to her before her death. The defendant did not deny this 
statement, having no means of knowing its truth or falsehood. 
There was contradictory evidence as to whether the defendant said 
he would keep the notes to be returned to the plaintiff when he re- 
quired it, or simply that he would keep them. The notes had been 
seen in plaintiff’s possession before W.’s death. Other property of 
W.’s to a considerable extent was shown to have been in the plain- 
tiff’s power, which was found undisturbed by the executor: Held, 
that the declaration made by the plaintiff was evidence to go to the 
jury in her favor, on the ground (though very slight) of the defend- 
ant’s acquiescence in its truth, and also as being a part of the res 
geste on the occasion of defendant’s obtaining the notes, and as 
giving a character to the whole conduct of the plaintiff: Hayslep v. 
Gymer, 1 Ad. & E. 162. 

4. (Cross-examination as to contents of written instrument.) On the 
trial of an action by a purchaser of an estate against the auctioneer, 
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to recover the deposit on a failure of title, the auctioneer’s receipt 
and the conditions of sale were produced, one of which prescribed 
the execution of an agreement by the purchaser. It was proved 
also that a written agreement respecting the sale had in fact been 
signed by the plaintiff: Held, that the defendant was entitled to ask 
whether that agreement related to the deposit, as the answer might 
make it necessary for the plaintiff to produce the written instrument 
as part of his case. Curtis v. Greated, 1 Ad. & E. 167. 

5. (Entry by party deceased.—Depositions in bankruptcy.) A written 
memorandum of an arrest, and of the place where it occurred, made 
by a sheriff’s officer at the time, sent immediately to the sheriff's 
office, and filed there in the course of business, is not admissible 
after the officer’s death as evidence of the place of the arrest, in an 
action between third parties: for the noting of the place was no 
part of the regular course of the officer’s duty. 

Depositions taken before commissioners of bankrupt on opening 
the commission, and enrolled by the assignees according to 6 Geo. 
4, c. 16, s. 96, are not evidence against them in an action brought 
to dispute the commission by disproving the act of bankruptcy. 
Chambers v. Bernasconi, 4 Tyr. 531. 


EXECUTOR AND ADMINISTRATOR. 


1. (Evidence to rebut plea of plene administravit.) Where an executor 
pleads plene administravit, (whereon issue is joined,) and shows pay- 
ments made by him to the amount of the assets proved by the plain- 
tiff to have come to his hands, the plaintiff may show in answer that 
the funds applied to such payments did not come to the defendant 
as executor, but were handed to him in trust to pay the testator’s 
debts, and were no part of the assets‘before proved to have come to 
his hands. Marston v. Downes, 1 Ad. & E. 31. 


2. (Agreement of administrator de son tort, how far conclusive on him.) 
Lessee of premises, under a covenant of re-entry in case the rent 
should be in arrear twenty-eight days, died in bad circumstances, 
and A., his brother, administered de son tort. A. agreed with the 
landlord to give him possession, and suffer the lease to be cancelled, 
on his abandoning the rent, which was twenty-eight days in arrear. 
A. afterwards took out administration: Held, that the agreement 
of A., as administrator de son tort, did not conclude him as rightful 
administrator, nor give any right of possession to the landlord who 
had entered under the agreement, but who had not made any forma! 
claim in respect of the forfeiture, nor taken any regular surrender 
of the lease. Doe d. Hornby v. Glenn, 1 Ad. & E. 49. 

3. (Laability of administrator in occupation of premises, on covenant of 
his intestate.) Where an:administrator has occupied premises de- 
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mised to the intestate, it is no plea to an action of covenant to pay 
rent and taxes, and to repair, that the premises yield no profit. (Shep. 
Touch. 178; Lord Raym. 553; 1 Salk. 316.) T'remeere v. Morison, 
1 Bing. N. C. 89. 

4. (Inability of executor to covenants of lease.) Covenant against an 
executor, sued as assignee, for breaches of covenants to pay rent 
and to repair, incurred in histime. Plea, that defendant was execu- 
tor of the lessee; that the premises vested in him as such executor 
only ; that the profits, at the time he became executor, and since 
that hitherto, were less than the rent reserved ; and that defendant 
had paid the plaintiff, before the commencement of the suit, £250, 
being all that remained in his hands of the said profits by him at any 
time received from the said premises, and that he had never since 
received any such profit. Another plea went on to state, that the 
said sum of £250 was all that remained in defendant’s hands, not 
only on account of the profits of the premises received by him, but 
of all the goods and chattels which were of the deceased which had 
come to his hands to be administered; and that he had not at the 
commencement of the suit, or at any time since, any profits, goods, or 
chattels, of the deceased in his hands to be administered: Held, on 
special demurrer, that both pleas were insufficient ; the first for not 
stating that defendant had no other assets of the deceased which 
had come to his hands to be administered; the second, for not stat- 
ing that he had no assets in the interval between the payment of the 
£250 and the commencement of the suit. (4 B. & Ad. 241.) Reid 
v. Lord Tenderden, 4 Tyr. 111. 


FRAUDS, STATUTE OF. 


1. (What an undertaking for the debt or default of another within the 
statute.) The plaintiffs, owners of a ship hired on charter-party by 
A., refused to allow her to sail until certain disputes about the freight 
between them and A. were settled by A.’s giving security ; where- 
upon defendant, in consideration that the plaintiffs would let A. sail 
without giving security, undertook to get B. to sign the guarantee 
hereunder stated, and deliver it to the plaintiffs in a week : Held, 
that this was not on A.’s part an undertaking for the debt; default, 
or miscarriage of another, within the Statute of Frauds. 

The guarantee to be signed by B. ran thus:—* Whereas A. has 
hired your ship for six months from the 12th July 1830, and such 
longer time as his intended voyage may require, and has paid or 
secured the freight for six months from the 20th August 1830, and 
is about to leave England, I guarantee the payment of freight which 
shall accure for any portion of the voyage after the said six months :’ 
Held, that this was an undertaking within the Statute of Frauds, and 
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was insufficient for want of consideration apparent on the face of it ; 
and therefore that nominal damages only could be recovered against 
the defendant for failing to procure B.’s signature according to his 
promise. (1 B. & Ad. 415.) Bushell v. Beavan, 1 Bing, N. C. 103. 


2. (Collateral undertaking, what is.) A. introduced B.to C., an up- 
holsterer, and asked C., in B.’s presence, if he had any objection to 
supply B. with some furniture, and that if he would, he (A.) would be 
answerable. C. asked A. what credit he wanted, and A. answered, 
‘he would see it paid at the end ofsix months.’ C. assented, and A. 
gave him the order, and the goods were supplied to B. accordingly. 
At the end of six months, B. not having paid anything, C. applied to 
A., and he paid him the price. The entry in C.’s books was, ‘ Mr. 
B. per Mr. A.’—In an action by A. against B. for money paid, held, 
that the jury were warranted in finding that A.’s engagement was 
not a collateral undertaking. Simpson v. Penton, 2 C. & M. 430. 


GUARANTEE. 


( Statement of consideration.—Ewidence.) Assumpsit on the following 
guarantee :—‘ You will be so good as to withdraw the promissory 
note, and you shall receive from me the amount of it at Christmas, 
together with my son’s memorandum, making in the whole 45l.’ 
A promissory note for 35/., made by the defendant’s son, and paya- 
ble to the plaintiff, was proved at the trial; but not the memoran- 
dum. The plaintiff proved the guarantee, and a subsequent admis- 
sion of the defendant that he had to pay the plaintiff 45/. due from 
his son: Held, first, that the plaintiff was not bound to produce the 
memorandum ; secondly, that the consideration (the withdrawing ef 
the note,) was sufficiently stated to satisfy the Statute of Frauds, 
though the amount and maker’s name were not specified ; there be- 
ing no evidence of any other note to which the agreement could 
apply. Shortrede v. Cheek, 1 Ad. & E. 57. 


HUSBAND AND WIFE. 


1. The judgment of the K. B. in the case of Nurse v. Wills, 4 B. & Ad. 
739, (L. M. vol. 11, p. 484,) was affirmed in the Exchequer Chamber. 
Wills v. Nurse, 1 Ad. & E. 65.) 

2. (Wife’s agency.) In an action on the case for negligence against a 
livery-stable keeper as bailee of a gig, it appeared that the plaintiff 
having bought the gig from its former owner, the latter went to the 
defendant’s premises for the purpose of directing a transfer of it to 
the plaintiff, and there saw the defendant’s wife, who was in his 
counting-house, and gave directions, which were obeyed by the fore- 
man, to bring out the gig, and on the instructions being given to 
make the transfer, wrote something in the counting-house; she 
subsequently agreed with the plaintiff as to the charge for the stand- 





438 Digest of English Cases. [ April, 


ing of the gig, and had a communication with the plaintifi’s attorney 
on the subject of the transfer when he went to demand it, on which 
occasion he found her writing in the counting-house: Held, that 
these facts were evidence to go to the jury that she was the agent 
of her husband, for the purpose of receiving notice of the transfer 
of the gig to the plaintiff. Plimmer v. Sells, 3 N. & M. 422. 

3. (What is breach of condition to hold during widowhood.) Rents de- 
vised to a woman during widowhood, do not pass over to the re- 
mainder-man on her co-habiting with a man, who, under an illegal 
marriage, holds himself out as her husband. Nor is he, by so doing, 
estopped to show the invalidity of the marriage. Allen v. Wood, 1 
Bing. N. C. 8. 

4. (To a plea of coverture, the plaintiff replied that the husband was 
an alien, not a subject of this country by naturalization or otherwise, 
and at the time of the contract residing in France ; that the defend- 
ant lived in this kingdom separate from her husband; that the 
plaintiff gave no credit to her husband, but contracted with her as a 
feme sole: Held bad. (8 T. R. 545; 9 Bing. 292.) Stretton v. Bus- 
nach, 1 Bing. N. C. 139. 


ILLEGAL CONTRACT. 


Where a statute contains regulations for the protection of the public 
against frauds in the sale of goods, a seller cannot recover the price 
of goods sold in contravention of such regulations, although the 
statute does not in terms prohibit the sale or avoid the contract, but 
imposes a penalty on the seller. The case is different where there 
is only a breach of a mere revenue regulation which is protected 
by a penalty. 

The acts 36 G. 3, c. 86, and 38 G. 3, c. 73, ‘to prevent abuses 
and frauds in the packing, weight and sale of butter,’ require that 
makers of vessels for the packing of butter shall brand them with 
their names, under a pecuniary penalty, and that sellers of butter 
shall, under a furthér penalty, use vessels so branded, and brand 
them also with their own names. Where butter was sold in firkins 
not so branded, it was held that the seller could not maintain an 
action for the price. (11 East, 300; Carth. 252; Skin. 323; 1 M‘Cl. 
& Y.119; 9B. & C. 192; 1 M. & S. 593; 11 East, 180; 10 B. & 
C.93; 3B. & Ad. 221.) Foster v. Taylor, 3 N. & M. 244. 


INSURANCE. 


1. (Termination of adventure.) Insurance on ship at and from St. Vin- 
cent, and all or any of the West India Islands, to her port or ports 
of discharge and loading in the United Kingdom, during her stay 
there, and thence back to Barbadoes, and all or any of the West 
India colonies, until the ship should have arrived at her final port as 
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aforesaid: Held, that the adventure terminated at the place in the 
West India colonies where she substantially discharged her cargo 
from the United Kingdom. (3 Camp. 437.) It appeared that she 
discharged all the cargo except some coals and bricks, (about one- 
eighteenth of the whole in value and more than one-third in weight,) 
at Barbadoes, and was proceeding elsewhere for a fresh cargo. It 
became a question on the evidence, whether or not the coals and 
bricks were retained for the mere purpose of ballast. The jury 
having found that the cargo was substantially discharged, the Court 
refused to disturb the verdict. Moore v. Taylor, 1 Ad. & E. 25; 3 
N. & M. 406. 


2. (What is an untrue representation in a life policy.) By a declaration 
and statement as to health, &c. signed by the assured, previous to 
effecting a policy on a life, it was agreed that if any untrue aver- 
ment was contained therein, or the facts required to be set forth in 
the proposal annexed were not truly stated, the premiums were to 
be forfeited, and the assurance be absolutely void. The statement 
as to the health of the party was untrue in point of fact, but not 
within the knowledge of the party making it: Held, that the pre- 
miums were forfeited. Duckett v. Williams, 2 C. & M. 348. 

LANDLORD AND TENANT. 


1.( Pleading.) Declaration stated, that in consideration that defend- 
ant had become tenant to plaintiff of premises; upon the terms that 
he should during his tenancy keep the premises in tenantable re- 
pair, the defendant agreed to keep the same in tenantable repair 
during the said tenancy. It was proved that he took the premises 
by written agreement for three years and a quarter, and engaged to 
keep them in good repair while in his occupation ; but the agree- 

f ment was not stamped as a lease, nor signed by both parties: Held, 
that though the agreement was void as to the duration of the term 
by the Statute of Frauds, yet the defendant was bound by the cove- 
nant to repair, and that the count was applicable. Richardson vy. 
Gifford, 1 Ad. & E. 52; 3 N. & M. 325. 


2. A tenant about to leave his farm, advertised for sale by auction his 
stock and furniture. The landlord, who had notice of the intended 
sale, afterwards received from the tenant rent already due and to be 
due at the expiration of the tenancy: Held, that such receipt 
of rent did not raise an implied promise on the landlord’s part not 
to interfere with the sale, or prevent the removal of the property. 
Bushby v. Fisher, 3 N. & M. 381. 

- 3. (Determination of tenancy—Way-going crops—Evidence.) In an 
action by tenant against landlord for an illegal distress, all matters 
in dispute were referred to an arbitrator, who was to determine what 
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should be done with respect to the land. He awarded, with respect 
to the land, that from the date of his award the tenancy should cease, 
and the tenant should deliver up possession within a month. Pos- 
session was delivered up and taken accordingly. A judgment cred- 
itor of the tenant afterwards issued execution, and took the growing 
crops: Held, first, that the award did not transfer the property in 
the crops, (15 East, 100 ;) secondly, that the award was admissible 
in evidence on the trial of an issue between the landlord and the 
judgment creditor, upon the question to which of them the crops 
belonged at the time of the execution. 

A tenant, whose tenancy is determined after Lady-day, by an 
agreement which is silent as to away-going crops, is not entitled to 
such crops under a custom which gives the tenant such crops ‘ upon 
the regular determination of a Lady-day tenancy.’ ‘'‘horpe v. Eyre, 
3.N. & M. 214. 


4. (Liability of under-lessee.) Lessee for years underlet for a term 
longer than his own, the under lessee covenanting to pay rent to 
him: Held, that the lessee’s executor might sue the under lessee 
for rent accruing due during the continuance of the Jessee’s term. 
(Co. Lit. 93 a, 151 b; L Ld. Raym. 99; 1 T. R. 441; 2 Wils. 375.) 
Baker v. Gostling, 1 Bing. N. C. 19. 

5. (Right of tenant to dispute landlord’s title.) In replevin, it appeared 
that the plaintiff came into possession under a party who had paid 
rent on a distress by the defendant: Held, that after proof of that 
fact, the plaintiff was estopped to dispute the defendant’s title to the 
rent, although the defendant inadvertently put in evidence a docu- 
ment which showed that the plaintiffs predecessor occupied under 
a demise to which the defendant was a stranger in law. (6 Taunt. 
202; 1 Bing. 147; 3 Campb. 372.)—Cooper v. Blandy, 1 Bing. N. 
C. 45. 

LEASE. 

(Execution of leasing power.) By a marriage-settlement lands were 
limited in strict settlement, and a power was reserved to the per- 
sons in actual possession under the limitations, to lease any part of 
the lands for three lives or tweuty-one years, so as upon every such 
lease there should be reserved and continued payable ‘ by hal/- 
yearly payments, the best and most improved yearly rents that could 
be reasonably had or obtained, without taking any fine or income for 
the same.’ By lease dated 11th Jan. 1783, a tenant for life demised a 
part of the settled estate, to hold from the 4th of January preceding, 
‘for the lives of three persons named therein,’ yielding and paying 
yearly and every year during the said term the yearly rent of £31. 
10s., at or upon the two most usual feasts or days of payment in the 
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year, viz. the Feast of St. Philip, and St. James the Apostles (1st 
May,) and the Feast of St. Michael the Archangel (29 September,) by 
even and equal portions,’ &c.: Held, that the lease was not a due 
execution of the power, and was therefore invalid ; and that leases 
of other estates in the same part of the country were not admissible 
in evidence to show that the days on which the rent was reserved 
in the lease were the usual half-yearly days of payment of rent in 
that part of the country. (5 B. & A. 63,371; 2 Anderson, 122, 
pl. 67.) Doe d. Harries v. Morse, 2 C. & M. 247. 
LEGACY. 


{Exemption of from duty.) A testator in his will directed that certain 
charity legacies should be paid prior to his debts and other legacies, 
and that all his legacies should be paid within two years, free from 
duty : Held, that the exemption was not limited to the legacies pay- 
able within two years, but extended also toa legacy given by a sub- 
sequent codicil, and made payable at a different period. Byne v. 
Currey, 4 Tyr. 478. 

LIEN. 


A mortgage-deed was delivered to A., an auctioneer, for the purpose 
of obtaining payment of the principal and interest due thereon from 
the mortgagor, and A. made several applications for that purpose : 
Held, that he had no lien on the deed in respect of the charge for 
making such applications. (5 M. & S. 180; Ry. & M. 193; 1M. 
& M. 235; 4 Taunt. 807.) Sanderson v. Bell, 2C. & M. 304. 


LIMITATION OF ACTION. 


{ By act of parliament.) Goods mortgaged to A. were seized out of the 
possession of B., an assignee of the mortgagor, and sold, for tolls 
claimed to be due to a Canal Company. A clause in the Canal Act 
limited the commencement of actions for any thing done in pur- 
suance of the act to within six months after the fact committed : 
Held, that no injury resulted to A. until the sale, and therefore that 
an action of trover, brought by him within six months of the sale, 
but not of the seizure, was intime. But semble, that B. must have 
commenced his action, whether of trespass or trover, within six 
months of the seizure. (2 H. Bl. 14; 1 Bing. 167.)\—Fraser v. 
Swansea Canal Company, 3 N. & M. 391. 

LIMITATIONS, STATUTE OF. 

1. (Replication of the statute to plea of set-off, effect of.) A plea of set- 
off stated that plaintiff made his promissory note payable to A., 
which was duly indorsed and delivered to defendant after A.’s death 
by her administrator, and was unpaid. Replication, that the sup- 
posed cause of set-off did not accrue to the defendant within six 
VOL. XI1I.—NO. XXVI. 17 
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years, in manner and form, &c.: Held, that this replication admit- 
ted, not only the making of the note, but the indorsement of it by 
A.’s administrator to the defendant; and that the defendant might 
therefore avail himself of memorandums of the payment of interest 
written on the note by A. (before Lord Tenderden’s act,) to bar the 
statute of limitations. Gale v. Capern, 1 Ad. & E. 103. 

2. (Payment of interest on note given by parish officers.) A parish vestry 
passed a resolution to borrow money from A., who advanced it, and 
took promissory notes for the amount, made by B., C., and D., who 
were churchwardens and overseers, and who added to their signa- 
tures the titles of their offices. Interest was paid upon the notes 
from the parochial funds, and the accounts containing the item were 
allowed by the vestry; and B., together with other parishioners, 
signed the allowance in one instance. A., B., and C., resided con- 
stantly in the parish. Within six years after W.’s signature of the 
allowance (but not within six years from the making of the note) 
an action was brought upon the note against A., B., and C., and the 
Statute of Limitations was pleaded. ‘The jury having found for the 
plaintiff, the Court sustained the verdict. Rew v. Pettet, 1 Ad. & 
E. 196. 


3. (Effect of payment of principal and interest.) A testator bequeathed 
to his two daughters £250 each, to be paid at the age of twenty- 
one ; and till that period the expenses of their board, clothes, and 
education, to be paid by his executors; and he appointed executors 
and also trustees, with all necessary powers to carry the will into 
effect. Ata meeting of the trustees and executors for the purpose 
of settling the testator’s affairs, the executors paid over to the trus- 
tees a sum of £500 to be set apart for the payment of the above 
legacies. The trustees lent out that money on a promissory note, 
which described them as ‘trustees acting under the will of A. B.? 
Held, that payment of principal and interest to one of the legatees 
was sufficient to take the case out of the Statute of Limitations, so 
as to enable the trustees to recover upon the note. The court con- 
sidered the payment to the legatee as payment to the agent of the 
trustees. Megginson v. Harper, 2 C. & M. 322; 4 Tyr. 94. 

4. (Continuance of, by writ.) Where a writ of summons, tested in time 
to save the Statute of Limitations, was re-sealed in consequence of 
an alteration in the description of the defendant, and of his resi- 
dence, and was not served till after the expiration of the six years: 
Held, that the re-sealing did not amount to a re-issuing of the writ, 
and that the plaintiff need not show when it took place. Braith- 
waite v. Lord Montford, 2 C. & M. 408. 
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MASTER AND SERVANT. 

(Payment to servant, when a good payment to the master.) Payment 
made to an apprentice in his master’s counting-house, not in the 
usual course of business, but on a collateral transaction, is not a 
good payment to the master: e. g. payment by a stakeholder of a 
deposit in his hands to the apprentice of the party who made the de- 
posit. Sanderson v. Bell, 2 C. & M. 303. 

MONEY HAD AND RECEIVED. 


1. The plaintiff, an attorney, agreed for a certain consideration to con- 
vey to the defendant an estate, which the defendant had bought on 
the terms of the vendor and vendee’s paying for the conveyance in 
equal proportions, and agreed also that if the vendor objected to 
pay any expenses, he, the plaintiff, would not apply to the defend- 
ant for any further remuneration. The plaintiff made the convey- 
ance. The defendant agreed with the vendor, that if the latter 
would pay the whole expense of another transaction between him- 
self and the defendant, he, the vendor, should not pay the plaintiff 
any of the expenses of the above conveyance: Held, that so much 
of those expenses as the defendant, as between himself and the 
vendor, had been allowed to set off against his share of liability on 
the other transaction, was money had and received to the plaintiff's 
use, and might be recovered by him, besides the consideration origi- 
nally agreed upon for making the conveyance. Voy v. Reynolds, 1 
Ad. & E. 159, 

2. (For proceeds of stock sold under forged power of attorney.) A stock- 
holder, whose stock has been sold without his knowledge under a 
forged power of attorney, may maintain an action for money had 
and received against the party who holds the proceeds of the sale. 
(6 B. & C. 551; Styles Rep. 347; 12 East, 409.)—Marsh v. Keating, 
(in the House of Lords,) 1 Bing. N. C. 198. 

3. In 1810 the defendant’s wife died seised of certain freehold land, 
with which was intermixed also certain copyhold, to which she had 
been admitted in 1804. She left surviving her the defendant and 
an only daughter, who was shortly after admitted to the copyhold, 
and married in 1815. The defendant remained in possession ever 
since, of the freehold as tenant by the curtesy, and also of the 
copyhold, letting both at an entire rent, and never recognizing any 
right in his daughter or her husband to either the copyhold land or 
the rent. The husband sued him for money had and received. No 
title was proved, except from the court-rolls of the manor: and it 
was insisted that the defendant’s possession must be taken to have 
continued for the protection of his daughter’s right, and that he was 
therefore her agent for receipt of the rent of the copyhold, and lia- 
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ble in this form of action to refund it: Held, however, that the ac- 
tion could not be maintained without actual proof of such agency, 
or of some recognition by him of his daughter’s right, so as to estab- 
lish a priority between the plaintiff and defendant, and avoid the 
question of title, which would otherwise have arisen. Clarance v. 
Marshall, 4 Tyr. 147. 


4. A broker, employed by two of three part-owners of a ship to sell it, 
paid those two their shares of the proceeds, but refused to pay the 
third his share without their consent, though he had admitted the 
amount to be in his hands: Held, that the owner could not sue him 
for money had and received. Hatsall v. Griffith, 4 Tyr. 487. 

PARTNERSHIP. 


1. (ldegal partnership, avoidance of.) Where parties enter into a con- 
tract of partnership in contravention of the law, it is void, and will 
confer no right on either party as against the other. Two persons 
carried on business as pawnbrokers under a partnership deed. The 
business was solely conducted by one of them, whose name a!one 
appeared over the door and on the printed tickets and duplicates 
used in the trade, and in whose name only the license was grant. 
Semble, that though the parties might have made themselves liable 
to the penalties imposed by the stat. 39 & 40 G. 3, c. 99, yet that as 
there was no actual agreement to carry on the partnership in such 
a manner as to contravene the law, the contract was not void. 
Armstrong v. Lewis, 4 Moo. & Sc. 1; 2 C. & M. 274. 

2. (Right of action between partners.) A. and B. entered into partner. 
ship to work a coal mine. It was worked out, and the pit filled up. 
A. then said he would join in no more coal-pits ; and they agreed to 
divide the utensils and materials, each taking half in value, article 
by article, according to a valuation to be made. The valuation 
having been made, B. agreed to take the whole: according to it, and 
accordingly took possession of the whole: Held, that A. had an im- 
mediate right of action for the value of a moiety. (2 T. R. 476; 
Holt’s N. P. C. 368 ; 3 Bing. 54; 2 Bing. 170.) Held also, that as 
the valuation was merely for the information of the parties, and not 
binding on them, it did not require a stamp. Jackson v. Stopherd, 
2. C. & M. 361. 

3. (Right of contribution between partners.) A plaintiff recovers against 
three partners in trade on their joint contract, and takes in execution 
one only, who thereupon pays the whole sum reeovered. He can- 
not recover at law against his co-defendants for contribution: his 
only remedy is in equity, as in a case of a voluntary payment by 
one partner of a debt due from himself and his co-partners upon 
their joint contract. (8 T. R. 186; 7 Bing. 708.}—Sadler v. Hick- 
son, 3 N. & M. 258. 
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4. (Iaability {of retired partner.) A., B. and C., trading under the firm 
of A. and Sons, were indebted to D. A. retired from the partner- 
ship, which continued to be carried on under the same name, B. and 
C. undertaking to Jiquidate the concerns. B. subsequently left the 
partnership, and a new partner was taken in, and a notice of the 
previous dissolution was then inserted in the Gazette, but there was 
no proof that the plaintiff ever saw it. The business was still car- 
ried on under the former style of A. and Sons, no notice being 
given of the introduction of the new partner, and D. continued his 
account with them under that name. About a year afterwards, in 
a letter to A., D.’said he was aware that since the dissolution he had 
no claim against him, A.; but there was nothing to show any act 
on the part of D. by which he expressly accepted the substituted 

’ eredit of the new partnership: Held, that A. was not discharged 
from his liability. (4 Price, 200; 3B. & A. 611; 5. B. & C. 196.) 
Kirwan v. Kirwan, 4 Tyr. 491. 

PATENT. 


Case for invading the plaintiff’s patent-right to certain machinery for 
drying calicoes, &c. where the specification, after setting forth the 
mode in which the cloth was to be extended for the purpose of 
drying, proceeded to state that it might be taken up again by the 
same machinery. The jury found that the invention was new and 
useful on the whole, but that the machine was not useful in some 
cases for taking up goods. The Court sustained a verdict for the 
plaintiff. Haworth v. Hardcastle, 1 Bing. N. C. 182. 

PLEADING. 

1. (Replication—New assignment—Conclusion with verification or to the 
country.) Declaration by indorsee against acceptor of a bill. Plea, 
that defendant, to accommodate the drawer, and without any con- 
sideration, wrote a qualified acceptance on blank paper, and deliver- 
ed the paper to the drawer, for the purpose of his drawing thereon a 
bill at nine months; that he drew a bill at six months, which was 
the bill declared upon, and indorsed it without consideration to 
S., who indorsed it without consideration to plaintiff, both S. and 
plaintiff well knowing all the above facts. The plaintiff new-as- 
signed, that the bill pleaded was not the same bill as that declared 
on, but another, for that the bill declared on was accepted generally, 
and the defendant never accepted the same in any qualified manner. 
Plea, setting out as before a qualified acceptance on blank paper 
for the same purpose as before mentioned, and alleging the same 
facts as to the drawing and indorsing of a bill, which the plea stated 
to be the bill above newly assigned ; omitting however to state that 
the bill was given without consideration, but stating that the in- 

a 





446 Digest of English Cases. [ April, 


dorsements were made without any sufficient consideration, and 
that the indorsees knew that the bill of exchange mentioned in the 
last plea was not the bill above newly assigned, but another and 
a different one ; concluding to the country. Demurrer: Held, that 
this replication admitted the existence of the bill mentioned in the 
preceding plea, and ought therefore to have concluded with a veri- 
fication. 

The plaintiff had leave to amend, and then replied ‘that the de- 
fendant did not write his qualified acceptance on the said blank pa- 
per as in the last plea mentioned, in manner and form,’ &c., con- 
eluding to the country. Demurrer: Held, that the replication 
amounted in substance to an allegation that no qualified acceptance 
was written on the bill declared upon, and was in effect an answer 
to the whole plea, and ,issue might properly be tendered upon it. 
Heydon v. Thompson, 1 Ad. & E, 210; 3 N. & M. 319. 

2. (Verification of plea in abatement.) A defendant in assumpsit plead- 
ed in abatement the non-joinder of another party as a joint con- 
tractor, and his affidavit of verification stated that they were part- 
ners during the period within which the cause of action was laid in 
the specia] counts of the declaration to have accrued, bat did not 
show that the partnership continued down to the time laid in the 
common counts: Held, that it was therefore insufficient. Dibbin v. 
Wilson, 3 N. & M. 260. 

3. Nil habuit in tenemeniis is no plea in an action of debt for use and 
occupation. (1 Wils. 208, 314; 6 T. R. 62.)}—Curtis v. Spitty, 3 
Bing. N. C. 15. 


PRACTICE. 


(Jn real action.) The tenant ina real action is not entitled to costs 
ona nolle prosequi. (10 Rep. 116 a; 2 W. Bl. 1093.)—Williams v. 
Harris, 1 Bing. N. C. 13. 


PRINCIPAL AND SURETY. 


(Construction of undertaking of surety.) A debtor gave a cognovit for 
the payment of his debt by instalments of £5 each, with a proviso 
that on default made in paying any instalment, judgment might 
be signed and execution issued for the whole. By agreement of 
the same date, a third party undertook that, within seven days af- 
ter any notice given to him for that purpose, the debtor should 
attend at a place named, so that, in case of any of the instalments 
not being previously discharged, a ca. sa. to be issued upon the 
judgment to be entered up on the cognovit, might be duly exe- 
cuted; and in default of the debtor’s appearing at the place and 
time specified, the surety undertook to pay the debt and costs. 
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The first instalment being unpaid, and notice given, the debtor 
appeared at the proper time and place, but was dismissed on a 
promise to pay the £5 in a few days, which he did: Held, that 
the surety’s undertaking was satisfied by his having once render- 
ed the debtor to be taken in execution on the cognovit; and that 
he was not bound to produce him again upon notice, on default as 
to a subsequent instalment. Turner v. Pyne,1 Ad. E. 34; 3 N. & 
M. 354. 
REN?T'-CHARGE. 


A rent-charge granted for life by a tenant for years, is good as a chat- 
tel interest: and the goods of a stranger who is not shown to hold 
the premises by title paramount to the rent-charge, (as by a prior 
demise,) may be distrained for the arrears. (7 Rep. 23 a; Com. Dig. 
Distress, B. 2; 2 Lutw. 1573 ; 2 Saund. 290, n.7; Y. B. 11 H. 6, 
23 a, 28 a, 33a; Bro. Ab. Distress, pl. 69.)—Saffery v. Elgood, | 
Ad. & E. 191: 3 .N. & M. 346. 

SHERIFF. 


( Liability of —When bound by declarations of bailiff.) A sheriff is liable 
for neglecting to sell goods taken under a fi. fa. within a reason- 
able time, and before the return of a venditiont exponas. Decla- 
rations by a bailiff while in possession of the goods, after the re- 
turn of the fi. fa., are evidence against the sheriff, and no new 
warrant is necessary after the writ of venditioni exponas, in order 
to connect the bailiff with the sheriff. (9 Bing. 740.)—Jacobs v. 
Humphrey, 2 C. & M. 413. 


SHIPPING. 


(Seamen’s wages.) A seaman entered into articles to serve on board 
the ship R., ‘bound from London to the South Seas to procure a 
cargo of sperm oil, and therewith to return to the port of London, 
where the voyage was to end.’ Instead of wages he was to re- 
ceive a certain share of the net proceeds of the cargo; and it was 
stipulated that no one of the crew ‘should demand or be entitled 
to his share of the net proceeds of the said cargo until the arrival of 
the said ship at London, and her cargo should be there sold and de- 
livered, and the money for the same actually received by the own- 
er. A cargo was procured, the ship was afterwards condemned in 
a foreign port, and the seaman accompanied part of the cargo on 
its homeward voyage in another vessel, but died at sea : Held, that 
the word unfil in the articles was a word of limitation of the sea- 
man’s right to wages, not merely a postponement of the payment 
of them; and consequently that, as the ship did not return to Lon- 
don, the personal representatives of the seaman deceased could not 
recover his share of the net proceeds of the cargo, but only on a 
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quantum meruit for his services in the ship which brought it home. 
(8 East, 300; 2 Dods. Adm. Rep. 508; Morrison v. Hamilton, Bell’s 
Comm. 515; 2 Vern. 727; Ld. Raym. 639, 729; Abbott on Ship. 
448, (488, Story’s ed.])}—VJesse v. Roy, 4 Tyr. 626. 

SLANDER. 


1. A party is civilly liable for slanderous words, in consequence of 
which special damage accrues to the party slandered, although the 
person to whom they are spoken may not have believed them, and 
the damage may not have resulted from the imputation thrown 
upon the plaintiff’s character. Thus, in case for words, by reason 
of which the plaintiff was turned out of her lodging and employ- 
ment, it appeared that the defendant complained to E., who was his 
tenant, that her lodgers, of whom the plaintiff was one, behaved im- 
properly at the windows, and were such as no moral person would 
like to have in his house. E. stated that she dismissed the plaintiff 
in consequence of the words, not because she believed them, but 
because she feared it would offend the defendant to keep her: 
Held, that the plaintiff was entitled to recover. Knight v. Gibbs, | 
Ad. & E. 43. 

2. Declaration for words stated by way of inducement, that plaintiff 
was a pork butcher, and then charged defendant with publishing to 
plaintiff, in the presence of other persons, these words of and con- 
cerning the plaintiff: ‘ You are a b——-y thief; who stole F.’s pigs ? 
You did, you b——-y thief, and I can prove it; you poisoned them 
with brimstone and mustard :’ innuendo, that plaintiff was guilty of 
pig-stealing. The jury found that the words were spoken of plain- 
tiff in relation to his trade, but not with intent to impute felony : 
Held, that as the words did not of themselves necessarily import that 
they were spoken of plaintiff in the way of his trade, and there was 
no colloquium concerning his trade laid in the declaration, the plain- 
tiff could not recover. Sibley v. Tomlins, 4 Tyr. 90. 


TRESPASS. 


1, (Pleading in.) Plaintiff declared for an assault in seizing and lay- 
ing hold of him, pulling and dragging him about, striking him, forc- 
ing him out of a field into and through a pond, and there imprison- 
ing him. Plea, justifying the assaulting, seizing and laying hold of 
plaintiff, and pulling and dragging him about: Held: no sufficient 
answer to the entire charge in the declaration. (5 B. & A. 220; 
3 T. R. 297; 10 East, 73.)—Bush v. Parker, 1 Bing. N. C. 72. 

2. (Pleadings in—New assignment when necessary.) Trespass for 
breaking and entering plaintiff’s house and barn, and seizing his 
goods, and casting and throwing them out of the barn into a 
certain open piece of ground, and leaving them there, whereby 











1835.] Common Law. 449 


they became damaged. Pleas, the general issue, and a justifica- 
tion, the introductory part of which excepted the casting and throw- 
ing the goods out of the barn, the other trespasses being justified. 
Verdict for defendant on the special plea, for plaintiff on the gene- 
ral issue. On motion to enter a general verdict for the defendant, 
on the ground that the manner of removing the goods was mat- 
ter in excess and aggravation, and therefore the plaintiff ought to 
have new assigned: Held, that a new assignment was not necessary, 
inasmuch as part of the trespasses were expressly excepted out of 
the plea by the introductory part of it. Neville v. Cooper,2C. & 
M. 329. 

TROVER. 

1. (Right of mortgagee of mines to bring trover for the produce.) A. is 
mortgagee of B. of leasehold coal mines and barges, &c. B. after- 
wards demises the mines, and assigns the barges to C. A. may 
bring trover against D. who tortiously seizes and sells the barges 
and part of the produce of the mines. Fraser v. Swansea Canal 
Navigation Company, 2 N. & M. 391. 

2. (For lost bank note.) The plaintiff lost a bank note, which the de- 
fendant tortiously converted to his own use ; he subsequently paid 
the plaintiff part of the proceeds: Held, that the acceptance of such 
part did not waive the tort, but that the plaintiff might nevertheless 
sue for the note in trover, the amount received going in reduction of 
damages. (7 B. & C. 310.)—Burn v. Morris, 4 Tyr. 485. 


VENUE. 


By consent of both parties the venue was laid in London: Held, 
that no objection could afterwards be taken to the venue, although 
it ought, under an act of parliament, to have been laid in Surrey. 
Furnival v. Stringer, 1 Bing. N. C. 68. 

WARRANTY. 


(Of Horse, by servant.) A warranty given by a person entrusted to 
sell prima facie binds the principal; but the warranty of a person 
commissioned merely to deliver the thing sold, does not, unless an 
express authority to warrant be shown. Where, therefore, a horse 
having been sold by A. to B., A.’s servant, on delivering the horse 
to B., made certain statements, and signed a receipt for the price, 
containing a warranty: Held, that A. was not bound by such state- 
ments and receipt, to express authority to the servant to give a war- 
ranty being shown. Woodin v. Burford, 2 C. & M. 391. 

WILL. 


(Proof of execution.) A bill was filed in Chancery against several de- 
fendants, whereupon an issue of devisavit vel non was directed, in 
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which the defendants in Chancery were plaintiffs, and the plaintiff 
in Chancery defendant, respecting a will of M., mentioned in the 
proceedings, devising real property. The issue was found in the 
affirmative, and the bill in Chancery was dismissed on the motion of 
the plaintiff in equity. At the trial of the issue, B., one of the three 
attesting witnesses to the will, swore to its execution. The plain- 
tiff in Chancery afterwards brought ejectment on his own demise, 
as heir at law of M., against one of the defendants in Chancery, who 
claimed as devisee of M., for the property which had been the sub- 
ject of the issue. B.was then dead. After this action was com- 
menced, judgment was entered up on the issue from Chancery, in 
the court of law in which it had been tried. An order of court was 
made in the action of ejectment, that the short-hand writer’s and 
judge’s notes of the evidence of such witnesses on the trial of the 
issue as should be dead before the trial of the ejectment, should be 
read on the latter trial. On that trial the defendant gave evidence 
of these several proceedings, and proved B.’s former evidence from 
the short-hand writer’s notes, andj then produced a will, which was 
identified as the one produced on the first trial: Held, that (whether 
on general principles of Jaw, or with reference to the order of court 
above mentioned), this was sufficient proof of the execution of the 
will, although another attesting witness was alive, and in court ready 
to be examined ; but that the proceedings would not have been of 
themselves proof of the execution, without proof of the evidence of 
the deceased witness.— Wright v. Doe d. Tatham, (in the Exchequer 
Chamber,) 1 Ad. & E. 1; 3 N. & M. 268. 


WRIT OF ERROR. 


(Waiver of byagreement.) The plaintiff and defendant, by their respec- 
tive attorneys, agreed that a question disputed between them should 
be raised by demurrer, in order to a more speedy adjustment of it ; 
and that whatever the decision of the court on the argument might 
be, each party should pay his own costs, and such decision should 
bind the parties. Judgment having been given on the demurrer for 
the plaintiff: Held, that it was not competent for the defendant to 
sue out a writ of errorthereon. Brown v. Lord Granville, 4 Moo. & 
8. 333. 
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EQUITY. 


Containing the principal cases in 5 Simons, Part 2; 5 Bligh, Part 5, and 
1 Mylne & Keene, Part 3. 


ASSETS. 


A testator, by his will, devised his real estate to trustees, their heirs 
and assigns, on trust to sell, and declared that the money arising 
from the sale should sink into and become part of his personal es- 
tate, and he gave and bequeathed the same, and all his stock, crop, 
goods and effects whatsoever, to the trustees, their executors and 
administrators, on trust, after converting the same into money, and 
paying all his debts, funeral, and testamentary expenses, to pay cer- 
‘tain legacies, and to dispose of the residue in manner therein men- 
tioned: Held, that this was substantially a devise of the real estate 
for the payment of all debts, and within the fourth section of the 
Statute of Frauds ; and, therefore, that the produce was equitable 
assets. (Silk v. Prince, 1 Bro. C.C. 138; Barker v. May, 9. B. & 
C. 489.)—-Soames v. Robinson, M. & K. 500. 

COVENANT. 


A., having a leasehold estate, on which he had covenanted to erect 
buildings within a certain time, bequeathed it, and also his personal 
estate, subject as to the latter to the payment of his debts, to trus- 
tees, for B. for life, with several limitations over. A. died before 
the time expired, leaving the covenant unperformed in part: Held, 
that no fund having been provided by the testator for the perform- 
ance of the covenant, it must be satisfied out of his general per- 
sonal estate. Marshall v. Holloway, 8. 196. 

EXECUTOR. | 


If an executor or administrator, under an order in a cause, pays into 
court money which he had received from the deceased’s estate, his 
right to retain a debt, due to him from the deceased, is not preju- 
diced. Langton v. Higgs, Sim. 228. 

FRAUD. 


H., a widow, entitled to considerable funded property on the intestacy 
of an aunt, who was imbecile, induced M., a barrister, on a promise 
of one-third of the aunt’s property, to assist her in obtaining a com- 
mission of lunacy against the aunt, and getting her appointed com- 
mittee; and a deed, dated in 1818, assigning the third to M., was 
executed accordingly. M. effected their object, with the assistance 
of his brothers, and in doing so, incurred considerable expense. 
M. was also instrumental ia reclaiming a son of H., and procuring 
for him a commission in the army. On the death of the lunatic, H. 
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paid half of the proceeds of the property to M., and, subsequently, 
the other half, and mutual releases were executed. In 1822, H. 
filed a bill against M., stating that she had brought an action against 
M. for the proceeds of two-thirds of the property, and praying that 
he might be restrained from setting up the release as a defence to 
the action, and that it might be cancelled as fraudulent. M., in his 
answer, stated various promises made by H. to give him a moiety in- 
stead of a third of the property in consideration of his services ; 
contending that he was entitled to one-half, but admitting that he 
was a trustee of the other half for the benefit of H. In 1823 H. 
filed an amended bill, making the brothers of M. parties, but still 
praying against himself only an account and relief as to two-thirds 
of the property. H. afterwards filed another bill, praying that the 
deed assigning one-third might be cancelled, and an account taken 
of all moneys paid to M., without any allowance for services. It 
was on appeal decreed accordingly. Maccabe v. Hussey, Bl. 716. 


HUSBAND AND WIFE. 


Where a lady, pending a treaty of marriage, made a voluntary as- 
signment of part of her property to her sister, and there was no 
evidence or allegation of concealment from the husband, or of his 
ignorance before marriage of the assignment having been made; it 
was held, that he was not entitled to set aside the assignment on 
the ground of fraud on his marital right. St. George v. Wake, M. 
& K. 610. 


INFANT. 


Where a father had absconded to America, taking with him his infant 
child, whom he would not suffer to return to this country, the Court 
permitted the guardian of the infant to apply annually for an al- 
Jowance for his maintenance and education in America, the guar- 
dian producing certificates, or other evidence, of the plan of edu- 
eation of the infant actually adopted, and the sums expended for 
his maintenance and education during the year then last past. (Lo- 
gan v. Fairlie, Jac. 193.}—Stephens v. James, M. & K. 627. 

INTERPLEADER. 

In interpleading suits, it is not necessary for co-defendants to enter 
into evidence as against each other, the Court always directing an 
inquiry or an action upon the answers merely. The Thames and 
Medway Canal Company v. Nash, Sim. 280. 

LEASE. 

A testator bequeathed land held on a church lease to A. for life, re- 
mainder to his first and other sons, and directed the lease to be re- 
newed from time to time by the person in possession. A. ne- 
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glected to renew, and the lease expired in 1798. His eldest son 
attained the age of twenty-one in 1800, and in 1830 A. died: Held, 
on a bill filed by the son on the death of A., that the assets of 
A. were liable for the Joss sus‘ained in consequence of his neglect. 
Bennett v. Colley, Sim. 181. 


PARTNERS. 


1. In a suit by a joint creditor of a partnership firm against the execu- 
tors of a deceased partner and the surviving partner for payment out 
of the assets of the deceased partner, it was held, that the plaintiff 
was entitled to resort to the assets of the deceased partner in the 
first instance, without proving that the surviving partner was insol- 
vent. (Devaynes v. Noble, 1 Mer. 539.)—Wilkinson v. Henderson, 
M. & K. 582. 


(Parties to suit.) The surviving partner was held to be a necessary 
party to a suit by a joint creditor for payment out of the assets of a 
deceased partner, he being interested to contest the demand of all 
persons Claiming to be joint creditors, but the remedy against him is 
altogether at law. S. C. 


PLEADING. 


t. (Demurrer.) A defendant pleaded to the bill, upon which the plain- 
tiff amended, and the defendant then filed a genera) demurrer to the 
amended bill: Held, that the demurrer was regular. Robertson vy 
Lord Londonderry, Sim. 226. 

"2. (Revivor.) A., with B. an infant, filed a bill. B. attained twenty- 
one, and gave notice to the parties that he repudiated the suit, and 
then died. A. revived the suit. The defendants answered the bill 
of revivor, and insisted that B. having repudiated the suit, it ought 
not to be revived; and they then moved to discharge the order of 
revivor for irregularity. The motion was refused, because the de- 
fendants ought to have pleaded to, and not amended, the bill of re- 
vivor; the putting in of an answer being in itself a sufficient sub- 
mission to have the suit revived. {Lewis v. Bridgman, 2 Sim. 465.) 
Codrington v. Houlditch, Sim. 286. 

. (Plea.) Where an information stated certain bequests to have been 
made to the defendants upon certain trusts, and that other bequests 
had been made to them upon like trusts, the defendants pleaded a 
will, containing a bequest to the defendants upon a like trust, (but 
in which another company was interested,) and that the company 
was not a party to the suit. The plea was overruled, as being bad 
both in substance and form. Attorney-General v. Merchant Tailors’ 
Company, Sim. 323. 


© 


Ww 


4. (Answer.) An information stated certain specified suins to be vested 
VOL. XIII.—NO. XXVI. 18 
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in the defendants for certain purposes, and that such sums had been 
misapplied: it also alleged generally that other sums were vested 
in the defendants upon like trusts, but did not charge any misappli- 
cation with respect to them: Held, that the defendants were not 
bound to answer the general allegation. S. C. 

PRACTICE. 


1. (Witness.) The rule that a witness who has been examined in a 
cause, cannot afterwards be examined before the master on any 
points with respect to which he had been previously examined in 
the cause, will, under special circumstances, be relaxed, and the 
witness ordered to be examined vivd voce before the master without 
the usual restriction. Rowley v. Adams, M. & K. 543. 


2. (Multifariousness.) An objection for multifariousness cannot be 
taken by a defendant at the hearing, but the Court will take the 
objection then, if it think fit—Greenwood v. Churchill, M. & K. 
547. 

3. (Master’s certificate.) An application for the review of a master’s 
certificate of taxation, on the ground that certain items had been 
improperly allowed, is not proper by way of motion. Altorney-Gene- 
ral v. Brown, M. & K. 567. 


4. (Master’s Report.) No proceedings can be taken on a master’s re- 
port until the report is on file. Harris v. Cotter, M. & K. 568 


5. (Costs.) <A bill was dimissed for want of prosecution. Before the 
costs were paid, the defendant died, and the plaintiff filed another 
bill, with the same object, against the dcfendant’s executor. The 
proceedings in the latter suit were stayed until the costs of the for- 
mer were paid. (Pickett v. Loggon, 5 Ves. 706.)}—Spires v. Sewell, 
Sim. 193. 

6. (Evidence.) The plaintiff in a suit examined a witness as to a con- 
versation between the witness and the defendant, but declined to 
read the deposition: Held, that the defendant could not read it, as 
it was not evidence for him. Wilson v. Calvert, Sim. 194. 


J 


. (Reading answer.) If a plaintiff reads a passage in an answer as 
evidence, he must read all other passages explanatory of that read, 
whether connected with it in point of grammatical construction, or 
separated by passages relating to distinct subjects. JVurse v. Bunn, 
Sim. 225. 

SOLICITOR AND CLIENT. 

(Will.) The conduct of an attorney drawing a will under which he 
takes a considerable benefit, will be viewed with jealousy; and a 

jury trying the validity of the will should be satisfied that the testa- 

tor knew its contents, but this they may be on circumstantial evi- 

dence only. Raworth v. Marriott, M. & K. 643. 
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SPECIFIC PERFORMANCE. 

H. K. W. and F. were entitled respectively to shares in a theatre, and 
by agreement between them in 1822, the theatre was let to K. W. 
and F. for a term of ten years, at a rent of £12,000. C., who had 
also a share in the theatre, was not a party to this agreement. In 
1823 C. filed a bill against H., K., W., and F., stating a deed made 
in 1812 between the then shareholders of the theatre, by which they 
contracted with each other that the funds of the theatre should be 
applied in payment of debts, of which some re mained unsatisfied, 
and that the funds were then applied contrary to the provisions of 
this deed: upon this bill a receiver was appointed by order in 1824. 
This deed appeared to have been acted upon for a year or two, but 
not afterwards. As soon as the receiver had been appointed, K., 
W., and F. gave notice to determine the agreement of 1822, upon 
the ground of the appointment of the receiver, and that they had no 
notice of the deed of 1812, although they claimed under parties to 
that deed. 

Upon this notice H. filed a bill against K., W., and F., and also 
against C., upon the ground of acquiescence, to compel performance 
of the agreement: Held, on appeal, that a Court of Equity would 
not compel specific performance of the agreement, false and erro- 
neous statements as to the profits of the theatre having been made, 
although the defendants had access to the books by which the real 
state of the profits might have been ascertained. Harris v. Kemble, 
Bl. 730. 

TENANT FOR LIFE. 

A tenant for life, subject to impeachment for waste, is entitled to the 
interest of money produced by the sale of timber cut by order of the 
Court. (Wickham v. Wickham, 19 Ves. 419.)—Tooker v. Annesley, 
Sim. 236. 

VENDOR AND PURCHASER. 

(Deposit.) Where a vendor filed a bill for a specific performance, and 
was not able to make a good title, his bill was dismissed, and he 
was ordered to return the deposit with interest. Lord Anson vy. 
Hodges, Sim. 227. 

WILL. 

1. (Remoteness.) A testator bequeathed his residuary estate to trus- 
tees, in trust for the support, by sale or otherwise, of his wife, for 
life, and after her decease, to preserve the then remaining part of 
his estate, or the produce thereof, for the grandchildren of his broth- 
er, to be by them received in equal proportions when they should 
severally attain 26; and when the youngest should have attained 
that age, and have received his final dividend or share of the estate, 
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the trust should cease. The testator left his widow surviving, who 
died shortly afterwards. At her death several grandchildren of the 
brother were in existence, and several were born subsequently : 
Held, that the will was not void for remoteness; and that those only 
of the grandchildren were entitled to take who were in esse at the 
death of the widow. Kevern v. Williams, Sim. 171. 


. (Construction.) A testator gave all his preperty to trustees, in trust 


to invest it in securities at interest, for the use of his nephew, to be 
paid at such time and in such manner as the trustees should think 
fit; and when the nephew should attain 21, that the trustees should 
pay him the amount of the interest or proceeds of the money come 
to their hands, as they might think most for his advantage, in week- 
ly or quarterly payments, for his life: Held, thet there being in the 
first part of the will an absolute bequest, the Court could not cut 
that down on account of subsequent doubtful expressions. Billing 
v. Billing, Sim. 232. 


3. (Same.) Testator gave one-third of his residue to his niece, which 


we 
; 


he desired might be settled by his executors on her, for her sep.:rate 
use for her life, but to devolve to her issue at her death, and fr 
issue, then to revert to his nephew. The Court directed the turd 
to be settled in trust for the niece, for her separate use for life, and 
after her death in trust for her issue then living, and if there should 
be no such issue, them in trust for the nephew. Stonor y. Curwin, 
Sim. 264. 


. (Same.) A., on his marriage, grants a rent-charge to his wife out 


of his estates for her jointure, which he secures by a term limited 
to trustees. By his will he gives his mansion-house and park, being 
part of the settled estates, to his wife for life, and the rest of his 
estates to B.; and directs that the repairs, painting, &c. of his man 
sion-house shall be paid for by sale of timber on. the premises de 
vised to B., and then he confirms the settlement: Held, that the 
jointure was wholly raisable out of these estates. (Knight v. Cal- 
thorpe, 1 Vern. 347.)—Grigby v. Powell, Sim. 500. 

(Same.) A bequest of a year’s wages to each of the testator’s ser- 
vants, over and above what might be due to them at the time of his 
decease, was held to apply only to family servants usually hired by 
the year.—_{Chilcott v. Bromley, 12 Ves. 114; Exp. Craufoot, 1 
Mont. 270.)—Booth v. Dean, M. & K. 560. 


3. (Trust.) A testator gave his residuary personal estate to two trus 


tees, their executors, administrators, and assigns, upon trust to apply 
the same as he should appoint ; and in default of appointment, he 
left it to his said trustees to settle such part thereof, either to char- 
itable purposes at their discretion or otherwise, for the separate 
benefit of his sister and her children. The surviving trustee having 
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died, leaving a portion of tle fund unapplied: Held, that there 
having been no disposition in favor of charity as to the unappointed 
part, the Court would not interfere ; and that the trustees having 
had a personal discretion as to the application of the fund, which 
they had died without exercising, that part was undisposed of by the 
testator, and belonged to the next of kin. Down v. Worrall, M. & 
K. 561. 


. (Construction.) A testator having freehold and leasehold property 


in the same place, by a devise of his lands, tenements, and heredi- 
taments, in that place, or, of his messuages, lands, tenements, and 
hereditaments in that place, to uses applicable only to freehold 
property, passes only the freeholds. (Rose v. Bartlett, Cro. Car. 
292; Thompson v. Lanby, 2 B. & P. 303.) But if a different in- 
tention on the part of the testator can be collected, either from 
words in the will, or from the circumstance of the leasehold property 
being blended in enjoyment with the freehold, that leasehold will 
pass, notwithstanding the limitations be to uses strictly applicable 
to freehold property only. Hobson v. Blackhurne, M. & K. 571. 


. (Same.) When a grant is general of ten acres of Jand adjoining or 


surrounding a house, part of a larger quantity, the choice of such 
ten acres adjoining or surrounding is in the grantor, and a devise is 
to be considered as a grant. S.C. 


9. ( Legacy.) In deciding whether a legacy is accumulative or substi- 


tutional, the Court can only proceed upon what appears to have 
been the testator’s intention as collected from a close examination 
of his language. Guy v. Sharpe, M. & K. 589. 


10. (Construction.) A testator directed his property to be settled on 


his daughter in such manner, that, in case of his death, it should 
devolve on her children if she should have any; and if she should 
not have any, then that she should bequeath it to any person she 
might think fit: Held, that the word devolve meant to pass from a 
person dying to a person living, and that the representative of a 
child, who died before the mother, took no interest on the death of 
the latter. Parr v. Parr, M. & K. 647. 


11. (Conversion—Lapse.) In general, where a testator mixes the 


produce of his real estate to be sold after his death with his personal 
estate as a common fund, out of which he gives pecuniary or resi- 
duary legacies, the heir, in case of lapse or failure, shall have the 
benefit thereof so far as the legacy would have been payable out of 
the real estate (Cruise v. Bailey, 3 P. N. 20; Ackroyd v. Smithson, 
1. Bro. C. C. 503 ;) but where an intention on the part of the testa- 
tor, that the produce of the real estate shall for all purposes have 
the same quality as if it had been part of his personal estate at the 
time of his death, may be collected from the tenor of the will, then 


18* 
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the heir will not be entitled to any proportion of a lapsed or failing 
legacy. (Mallabar vy. Mallabar, Ca. temp. Talb. 78; Dusom v. Mot- 
teux, 1 Sim. & Stu. 292.}—Phillips v. Philips, M. & K. 649. 

12. (Conversion—Pariners.) Real estate purchased with partnership 
capital for the purposes of partnership trade, is personal estate to 
every intent, and retains that character as between the real and 
personal representatives of a deceased partner. (Townsend v. De- 
vaynes, ! Mont. Law of Partn. App. 7; 1 Roper’s H. & W. 346, 
edit. Jac.)—S. C. 


13. (Conversion.— Lapse.) A testator directed a residuary fund, com 
posed of the produce of his real and personal estate, to be divided 
among all and every his children and child, if sons, at 21, and if 
daughters, at 21 or marriage ; and in case there should be no child, 
to be paid to such person or persons as he should thereafter, by any 
codicil or writing, direct or appoint, his or their executors or admin- 
istrators. The testator died without having made any appointment, 
leaving an only child, a daughter, born after the date of his will, and 
who afterwards died under 21 intestate, and without having been 
married: Held, that so much of the residuary fund as was composed 
of real estate descended to the daughter as heir at law (Ackroyd v 
Smithson, 1 Bro. C. C. 503) but in the character of personal estate 
(Smith v. Claxton, 4 Mad. 484); and so much as was composed of 
personal property was to be considered as personal property of the 
testator undisposed of by his will, and divisible under the statute of 
distributions. Jessop v. Watson, M. & K. 665. 


14. (Republication.) Testator having estates in Jamaica and England, 
by his will, duly executed, directed his English estates to be sold, 
and £10,000 to be paid out of the produce to the plaintiff. He af- 
terwards sold his English estates, and by an unattested codicil re- 
cited that he had so done, and directed that, notwithstanding, the 
£10,000 should be paid to the plaintiff, and charged all his estates 
with the payment thereof. He then made another codicil, which 
was duly attested, and in which he referred to his will, and ratified 
ali the provisions and bequests, which he had thereby made in the 
plaintiff’s favour: held, that the first codicil was part of the will, and 
the second codicil, by referring to the will, ratified and confirmed 
every thing that was part of it; and, therefore, that the Jamaica es- 
tates were liable to the payment of the £10,000. Gordon v. Lord 
Reay, Sim. 274 
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Suggestions for a Reform of the Court of Chancery, by a Union of the 
Jurisdictions of Equity and Law ; with a plan of a new Tribunal 
for Cases of Lunacy. By Artuaur James Jounes, Esq. of Lancoln’s 
Inn. London. 1834. 8vo. pp. 134. 

This little volume, besides being written with remarkable neatness 
and clearness of style, contains many important views relating to the 
defects in the administration of justice, occasioned by the separation 
of the two great jurisdictions of Equity and Law, with suggestions for 
their reform. The expediency of the union of these two jurisdictions 
is the fundamental proposition which the author aims to establish. 
Reform in Chancery is such a conspicuous object of public attention 
in England, at the present period, that a readable book, like that before 
us, without parade of learning, or supernumerary references, will 
naturally attract notice; while, in the United States, the chang- 
ing and unsettled character of the Equity Jurisdictions, in different 
States,—the meagre grants of equity powers that are annually, or less 
frequently, doled out by legislatures to the Common Law Courts, 
making, what is called among the English politicians, bit-by-bit re- 
forms,—keeps the attention of the profession and of legislators perpet- 
ually drawn towards the subject. Perhaps, on this account, a reprint 
of the present work in our country, would be found highly useful. 
We commend it to the study of all who have occasion to consider 
the subject of which it treats. 

Mr. Johnes’ work has an additional interest to us from the manner 
in which he has spoken of our jurisprudence, and from the use which 
he has made of it. The Commentaries of Chancellor Kent, are re- 
peatedly cited throughout the volume. The following language occurs 
in a note, with respect to the distinguished author. 


‘ This distinguished judge was Chancellor of the state of New York, 
which dignity he ceased to hold at the age of sixty, in consequence of 
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a law of that state, of very questionable policy, which renders the 
judges incapable of retaining their offices after that age. His Com- 
mentaries, which are the fruits of the leisure thus afforded to him, may 
be recommended to the English law student of the present day, as a 
substitute for Blackstone. They contain not only a clear statement 
of the English law, with all the alterations that have taken place since 
the time of Blackstone, but a full account ef the main principles of 
Equity (a topic on which the English commentator is confessedly de- 
ficient); also a review of the modifications engrafted on the English 
law by the different states of the Union—and on all important ques- 
tions—an instructive parallel between the English, American, modern 
Continental, and Civil laws.’ 


The author has evidently had a very limited access to American 
works. It is impossible that it should be otherwise in London, so 
very few of our books ever find their way there. But he has spoken 
of our jurisprudence, in that style, which is the natural language of a 
well-informed, and liberal-minded gentleman. 

Of all the states of the Union, Pennsylvania is the only one, we 
believe, which has blended the two jurisdictions of Equity and Law, 
according to the scheme proposed by Mr. Johnes. The author has 
occasion to cite the experience of this state, in the course of his vol- 
ume, and in his preface, in allusion to it, remarks, that ‘the plan sug 
gested is not the offspring of crude theory, or of untried and fantas- 
tic speculation—it is at this moment in full operation, in a country of 
kindred habits and feelings with our own—it has been deliberately 
adopted as an improvement upon our scheme of judicature, and has 
been fully approved by reason and experience, by which the arrange- 
ment of tribunals existing in England is unequivocally condemned.’ 
Perhaps the argument from the experiment in Pennsylvania is stated 
too strongly. Our impression has always been that the Equity sys- 
tem of this state did not work well—and that both the Common Law 
and Equity had deteriorated by this mixture. The Report, however, 
lately made by the Commissioners for revising the laws of Pennsyl- 
vania, shows that they are satisfied with the present state of the juris- 
diction, and corroborates strongly the views of Mr. Johnes. 

The present work is divided into three parts. The first part dis- 
cusses those defects in the English system of Equity, which may be 
removed without a change in the arrangement of tribunals. Under this 
head those cases fall, in which the interference of courts of Equity is 
said to be excessive, as in their control over the conduct of trustees, 
and executors, in supplying defective execution of powers, in cases 
of parol agreements for the sale of land partly performed, and some 
others, all which have been amply treated before, by Mr. Hum- 
phreys, and Mr. Miller. It is supposed that the jealous restrictions 
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and formal difficulties, imposed by Courts of Equity, on the conduct 
and estates of persons in a fiduciary situation, are highly injurious to 
the beneficial owners ef the property, both by their tendency to ren- 
der responsible and efficient persons reluctant to undertake the duties 
of a trustee, and also by creating defects of title, which materially 
diminish the value of the trust estate. And, further, under this 
head are included those cases in which the remedies afforded by 
Courts of Equity are inadequate, as with regard to the husband’s in- 
terest, in his wife’s personal estate, and in affording to creditors a 
remedy against the choses in action of their debtors. 

The second part treats particularly of these defects in the English 
system of law, which arise from the divisions of jurisdictions into 
Courts of Common Law and Equity. The author endeavors to show, 
that this division—so far from facilitating the administration of the 
laws—is a leading cause of the intricacy of their technical rules, and 
the chief cause of the delay and expense with which their dispensa 
tion is attended. To this end he traces the origin of Equity, and 
points out the ill-defined limits by which it is separated from the 
Common Law. 


‘ Every antiquated system of laws is a strange mixture of wisdom 
and absurdity—in some instances perfectly agreeable to reason, in 
others totally at variance with the altered condition of mankind; and 
the defects of such a system are usually remarkable, not so much for 
their magnitude, as for the anomalous irregularity with which they 
oceur; they are, in fact, for the most part, mere matters of vague and 
capricious detail, which it is impossible to connect together by any 
enlarged and simple principles. These remarks apply in a very pecu- 
liar manner to the English system of common law. 

‘ Now it must be borne in mind, that equity is in its very nature a 
supplement for the imperfections—a remedy for the evils—of the common 
law. The only mode, therefore, of defining the jurisdiction of equity, is by 
an enumeration of the common law mischiefs to which its remedies cor- 
respond. Hence it follows, that if these defects are incapable of being 
classed under any comprehensive definition, if they are a matter of 
chance and of caprice, rather than of reason—equity, which begins 
only where the common law ends, must be a lax and imperfectly de- 
fined system. 

‘This impression will be fully confirmed by an examination of the 
leading branches of equitable interposition. These are divisible under 
the following heads :—Fraud—Dower—Partition— Account—Accident 
and Mistake—Discovery—Specific Performance—Trusts—Perpetua- 
tion of testimony that is likely to be lost—Prevention of irreparable 
injury by injunction.’ 


The author next proceeds to show that the limits of Equity, as indi 
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cated by these definitions, are generally very vaguely marked; and, 
further, that these topics are not fit subjects of a separate jurisdiction 
He then reviews some of the defects and difficulties in the law of 
Real Property, which are ascribable to the present division of Courts ; 
and herein treats of trusts, uses, contingent remainders, mortgages, 
waste, specific performances, attendant terms, leases and rents. In 
this connexion Mr. Humphreys’ ingenious distinction between active 
and passive trusts is commented on. Of the rules relating to uses, the 
author remarks, that they have been expanded during the course of 
three centuries, into a variety of distinctions, which are as useless, as 
they are refined and dangerous. The author then notices some of the 
difficulties created in miscellaneous branches of law, by the separation 
of jurisdictions, and herein treats of constructive trusts, account, part- 
nership, accident, mistake, assets, injunction and perpetuation of tes- 
timony. He next notices the system of practice in Courts of Equity, 
ascribing its defects to the exclusion of oral testimony, and the sub- 
stitution therefor of the answers in writing of the parties and of the 
witnesses, which are productive of expense, and a worse means of 
eliciting truth than an oral examination. All evidence, it is said, 
should be taken by the judge who decides the case, rather than by 
trustees in Chancery, since evidence delivered before the latter can- 
not be properly appreciated by the Equity judges. Of a common 
practice in English Chancery, viz. of directing issues to Common 
Law Courts,—often to the ruinous costs of the parties, it is observed 
that these issues ought to be tried by the Equity judges themselves, 
In this last opinion we cordially agree with the author. The practice 
of tossing the suitor to and fro, as he has strongly expressed it, from 
judge to judge, and from tribunal to tribunal, is well illustrated by the 
case of Morris v. Davis, of which the following sketch is given. 

‘ The plaintiff asserted his right to certain estates in the possession 
of the defendants, as only son and heir at law of William Morris and 
Mary, his wife. The defendant, Mrs. Davies, who was the daughter 
of William Morris and wife, claimed to be entitled as heiress at law 
on the ground that the plaintiff was not the son of W. Morris, but the 
offspring of an adulterous intercourse of Mrs. Morris with a person of 
the name of Austin. Onthis question the case depended. ‘The cause 
came on in equity before Lord Eldon, on the 22d February, 1826, who, 
without hearing the particulars of the evidence, which was not read or 
opened in court, directed that, as the evidence was contradictory, the 
plaintiff was entitled to a trial at law. The case was transmitted in 
the form of an issue, to be presented to a jury at the next Shrewsbury 
assizes. At the trial, an immense number of witnesses were called— 
and the jury, under the judge’s direction, found a verdict for the plain- 
tiff. The defendants, thereupon, applied to Lord Lyndhurst (who had 
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in the mean time succeeded Lord Eldon) for a new trial, on the ground 
that the judge had misdirected the jury in point of law. Lord 
Lyndhurst being dissatisfied with the verdict, directed that another 
trial should take place, and himself prescribed the questions which he 
wished to be put to the jury by the judge who should try the issue. On 
the second trial a verdict was given for the defendants. The plaintiff, 
thereupon, moved for a third trial, on the ground that the attention of 
the jury had not been sufficiently drawn to! one of the questions directed 
by Lord Lyndhurst to be put to them: and that they had not given 
due weight to other evidence then produced for the first time. A 
third issue was granted. 

‘The judge who tried the third issue addressed to the jury a direc- 
tion similar to that which had been delivered by the judge on the first 
trial, and set aside by the Lord Chancellor. The jury not being able 
to agree in opinion were discharged, without giving any verdict! 

‘The plaintiff then applied to Lord Lyndhurst for a fourth trial, 
when, after various discussions, it was proposed by his Lordship that 
he should, with the consent of the parties, take upon himself the deci- 
sion of the case without any further trial. This arrangement was 
agreed to, and on the Ist of February, 1830, he gave his decision in 
favor of the defendants! 2 

‘It will be perceived that in the foregoing case there were in fact 
seven trials !—{three before juries, and four before the Chancellor)}— 
that six of these were caused solely by the technical inability of the 
equity judges to try questions depending on oral evidence—that all 
the expensive investigations that ensued were not only a direct result 
of this defect in our equity system—but that they furnish an instruc- 
tive example of the utter inefficiency of all substitutes for that power 
—which every judge ought to possess—of investigating for himself the 
testimony on which his decisions are founded.’ 


In the third part, the author lays down the remedies for the evils 
attendant on the present jurisdiction of the Court of Chancery—pro- 
posing the combination of the powers of Common Law and Equity in 
one jurisdiction, the judges to admit equitable claims and defences as 
fully as such as are cognizable at common law, and to embrace, in 
their decisions, all the legal and equitable principles involved in every 
case submitted to their consideration. And these suggested changes 
Mr. Johnes deems warranted by experience ; referring, of course, to 
the judicial arrangements of Pennsylvania. He observes that the 
leading principles of his work had been developed before his atten- 
tion was drawn by Professor Amos to the treatise of the late Mr. 


1 The question was—whether they believed the testimony of a witness named Mary 
Evans? 
3 This case bas since been taken by appeal to the House of Lords! 
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Laussat on Equity in Pennsylvania,—and that ‘the reader may easily 
conceive the intense interest and delight, which the first perusal! of 
such a work—and under such circumstances—was calculated to in- 
spire. I[t will be observed, that while the object of these pages is to 
show the expediency of putting an end to an existing separation of 
jurisdictions, the purpose of Mr. Laussat’s work is to show the inex- 
pediency of introducing such separation into a country, where it does 
not exist. Of course, similar arguments are applicable in both cases.’ 
It is singular, that this work, of which the author speaks with such 
enthusiasm, and which has been often cited with great respect in 
England, is hardly known to the profession in our country, out of Penn- 
sylvania. 

Suggestions are made by the author for the remedy of evils grow- 
ing out of the jurisdiction of charity and of lunatics. The former, it 
is said, should be fused into a general fund for education, and in this 
way, the real objects of the authors of these donations would in mest 
cases be more effectually consulted and the spirit of their patriotic 
intentions more strictly fulfilled, than under the present law, when the 
funds are exposed to the corruption, carelessness and ignorance of ex- 
isting trustees, and often to an exhausting litigation, Lunacy, it is said, 
is a question of a purely medical nature, and it is highly desirable, for 
many reasons, that this branch of its jurisdiction should be withdrawn 
from the Court of Chancery and vested in a tribunal over which a 
judge of medical education might preside. 

The work is concluded by a short and very sensible chapter on 
Codification. 

However we may hesitate in subscribing to what the author calls 
the fundamental proposition of his volume, viz. the expediency of a 
union of the two jurisdictions of equity and law, still we cannot refrain 
from coinciding with him in many of his views. It is undeniable that 
many difficulties arise from the separation, and from the ill-defined 
limits of equity and law. And it is highly important that these should 
be investigated, and the relations between the two courts so adjusted 
as that they shall be felt as little as possible. No cause, for instance, 
should pass from one court to another court, and back again—from 
Chancery te Law, and from Law to Chancery. Many reforms might be 
made, that would remove some of Mr. Johnes’ grounds of complaint, 
without resorting to his gigantic plan of change—the heaving together 
of two mighty and complex judicatures, seated so wide asunder, and 
planted each so firmly on its peculiar basis of principles. 

This work is dedicated in the following words; ‘To Andrew Amos, 
Esq. Professor of English Law at the University of London, this work 
is inscribed as a mark of respect to the Professor and of gratitude to 
the Institution.’ We understand that the author was a pupil of Pro- 
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fessor Amos, and was a member of his class in the first session of the 
London University. His name appears in the list of gentlemen called 
to the bar in Hilary term last. He must, therefore, be of such an ag 
as to give us grounds to expect from him further labors in the caus 


of the profession he has espoused. 


Principles of Government—a Treatise on Free Institutions, eluding 
the Constitution of the United States. By Naruante. Curpman, 
LL. D. Burlington. Edward Smith—/Successor to Chauncey 
Goodrich.) 1833. 

This work consists of seven books, with an Appendix. The first six 
books treat of the social Nature of Man, his natural, political and civil 
rights and liberties—the Law of Nature, and of Nations. The 
seventh book contains a brief outline of the Government of the United 
States. The Appendix contains the articles of the old Confederation, 
and four letters from Mr. Madison. The first, to Mr. Ingersoll, in 
favor of the constitutionality of the Bank of the United States, and 
against a substitute for it. The second and third, to Mr. Cabell, in 
javor of the constitutional power to lay a Tariff on foreign importa- 
tions for the encouragement of domestic manufactures, with a speci- 
fication of the cases proper for its exercise. The fourth, to Mr. E 
Everett, against * Nullification,’ showing that the proceedings of the Vir- 
ginia Legislature, in 98, and 99, have been misconceived by those who 
have appealed to them in support of it. The work is designed for au 
elementary treatise on that form of government which has been adopt- 
ed in the United States, and as such it may be consulted with profit. 

The following passage contains Mr. Chipman’s ‘idea’ of the prin- 
ciples of Government. 

‘Inthe Science of Government, there are the principles of construc- 
tion, by which the government is constituted and organised; the prin- 
ciples of operation, by which its activity and efficiency are produced. 
There are also the passive principles arising out of the susceptibilities 
of man, through which he becomes subject to all the variety of pas- 
sions and emotions, that are excited by means of Impressions made 
on his mind, by a multiplicity of agents and objects both corporeal and 
mental. ‘To these the operative principles are adapted to produce the 
end intended,—obedience to the laws. These principles, however, 
are, or ought to be, directed by ulterior principles, to be sought in the 
social nature of man, and by those laws established by the author of 
nature, in his formation, designed to promote the general happiness.’ 
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A short exposition of this ‘idea’ will be sufficient to enable the reader 
to form a judgment of the merits of the whole work 

‘God designed to create happiness, he, therefore, created man with 
a certain nature, this nature involves certain principles, these princi- 
ples are—1l. The social principle, by which, ‘the light of the eyes 
rejoiceth the heart’—‘ and so a man sharpeneth the countenance of 
friend.’—2. The moral principle, which acts as a ‘constans et perpetua 
voluntas jus suum cuique tribuendi.’—3. The destructive principle, 
under the influence of which, ‘Cain was very wroth, and his counten- 
ance fell, and he slew his brother”—4. The productive principle, by 
the power of which,‘ when goods increase, they are increased that 
eat them.’—5. The conservative principle, through which, ‘ wisdom 
and knowledge become the stability of the times.’ These principles 
operate under the control of government. Government is instituted 
by the public understanding and will. If the public understanding 
justly appreciate these principles, and the public will act in harmony 
with the understanding, the government will be right, and the people 
happy.’ 

To such a state of perfection, the government of the United States, 
in the opinion of Mr. Chipman, approaches more nearly than any 
other government which now exists or ever has existed. For the 
Constitution of the United States is ordained and established the su- 
preme law of the land, by the people, in whom is the root of all civil 
and political power; in order,—l. To form a more perfect union, by 
regulating the social principle.—2. To establish justice, by regulating 
the moral principle—3. To insure domestic tranquillity, and provide 
for the common defence, by regulating the destructive principle.— 
4. To promote the general welfare, by regulating the productive prin- 
ciple-—5. To secure the blessings of liberty to ourselves and our 
posterity, by regulating the conservative principle. It creates three 
essential organs, the legislative, executive, and judicial, whereby to 
act; and it is sustained in efficient and harmonious operation, by the 
same power which gave it being—the intelligent will of the people. 

‘The wisdom that formed it, aided and matured by experience, may 
improve its principles and extend its provisions in accordance with 
the progress of social improvements, and carry it toa greater degree 
of perfection, than any thing yet known in government. 

‘ Let us not then, rashly, or from the pride of a prophetic spirit, con- 
clude that this beautiful system is, with the crazy empires of anti- 
quity, or the ill constructed governments of former times, destined to 
inevitable and perhaps speedy dissolution; or that it must in time, 
through the degeneracy of the people, and a corruption of its princi- 
ples, of necessity give place to a system of remediless tyranny and op- 
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pression. Let us rather, while we entertain a rational hope that it 
may endure as long as the successive generations of men, attend with 
the calmness of philosophy to the enjoyment of its blessings, and the 
improvement of its principles. To an ardent wish for its perpetual 
duration let us add the only means of securing it; let us endeavor to 
diffuse extensively the principles of useful knowledge, and to impress, 
on the minds of the rising generation, the sentiments of liberal virtue 
and genuine patriotism.’ P. 362. 

To these sentiments we heartily respond; and we would recom- 
mend to every lover of his country, to be diligent in the study of its 
history, and its written constitutions, so as to acquire and diffuse just 
notions of the dignity, the rights, and the dulies of an American 
citizen. 

The style of this work is very involved and obscure. The thoughts 
are not distinct, and the work, as a whole, is too abstract and incon- 
clusive to be of much service to practical men. 

The author remarks in his Preface, with some naivel?, that, ‘as to 
the manner and style of the work, if it should be thought that they 

or of former times, the apology is, that the author himself more 
properly belongs to an age that is now past.’ As early as 17£3 he 
published a small work entitled ‘Sketches of the Principles of Govern- 
ment,’ which was well received at the time, but has long been out of 
print. 


Celebrated Trials of all Countries, and Remarkable Cases of Criminal 
risprudence. Selected by a Member of the Philatelphia Bar. Phila 
delphia. E. L. Carey & A. Hart, 1835. pp. 596. 


The plan and purpose of this work are commendable. Criminal 
trials are at once instructive and entertaining, not only to professional 
men, but to all who are fond of the excitement of real tragedies, and 
of watching the human heart when agitated by dark passions. They 
reveal man in the primitive elements of his nature, and stripped of 
those thin disguises which are thrown around him by the well-bred 
furms of civilized life. Valuable hints may frequently be derived from 
them, by a young practitioner, in the management of criminal canses. 

We are at a loss to discover any principle upon which the trials in 
the present volume have been selected. A deputation is assembled 
within its covers from all countries and various centuries. Not even 
a chronological arrangement is attempted, The volume begins with 
the trial of Thurtell and Hunt for murder, in 1824. Some pages after, 
we come to that of Sir Walter Raleigh for high treason, aud further 
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en, tothe trial by combat between the Duke of Hereford and Lancaste1 
and the Duke of Norfolk, in 1397. The Earl of Strafford is cheek by 
jowl with Arthur Thistlewood ; and Mrs. Chapman takes precedence 
of the Salem witches. The value of the work would have been en- 
vanced by a methodical arrangement, and occasionally by some ex 
planatory matter. The editor, who is described as a member of the 
Philadelphia bar, has been very chary of his labors, which have been 
confined to the selection of the cases, and the writing of a preface one 
page in length. 

The motto, a very happy one, from Mr. Burke—is copied from a 
work bearing the same title, published in London in 1825 in six duo 
decimo volumes, which is deserving of a republication. The six vol 
imes might be condensed into two of the size and type of this. One 
or two more volumes, containing the additional English and the Amer 
ican cases, would make an ample and valuable collection. 


4n Address, introductory to the Second Course of Lectures, in the Law 

School at Augusta, Georgia, delivered March 11,1835. By Wiuiiam 

Tracy Gow p, Principal of the Schoo}. Published at the request 
fthe Students. 8vo. pp. 14. 

Mr. Gould is the son of Judge Gould, the author of the work on Plead 
ing, and the distinguished associate of the late Chief Justice Reeve, 
in instruction in the Law School at Litchfield, Conn. The son has 
transplanted to Georgia—a sterile soil, we fear, for the law—the sys- 
tem of teaching pursued so successfully by his father. In September, 
1833, the prospectus of his school was first published. On the 18t! 
of November, in the same year, the first lecture was delivered to tw 
students. During the ensuing winter, the number gradually increase, 
and in March amounted to twelve. In November 1834, one year 
from the commencement, the class consisted of nineteen ; of whon 
three had becn admitted to the bar, during that year, and eleven have 
been admitted since. The present number is stated to be fifteen— 
the whole number, from the beginning, thirty-three. 

From Mr. Gould’s address we infer—what, indeed, we have alway- 
supposed before—that the state of the profession is very low in Geor- 
gia, and thet the inducements to the study of the law are small. ‘ What 
notive,’ he says, ‘have Georgia students hitherto had, to labor through 
the lucubraliones vigintt annorum, for legal distinction? Constituted 
as our Courts are, and have been, the indefatigable explorer of the 
‘earning of ages has been placed on an equal footing with the pett 
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fogger of yesterday, as to all prospects of professional advancement ; 
and the laborious investigation of principles has, by no means, led to 
successful practice.’ It appears that the legislature have forbidden, 
by positive enactment, the requirement of any fixed period of study. 
The consequence is, that no applicants for admission to the bar are 
ever rejected; and the bar roll, as Mr. Gould says, becomes crowded 
with names of men, who are attorneys, by law, but are not, and never 
will be, lawyers. 

We think that Mr. Gould has found the proper field in which to en- 
ter and labor—whether for his own benefit, we cannot tell, but, eer- 
tainly, for the good of the profession of the state where he has chosen 
his home. His address is written in a clear, spirited style, which, at 
once, gives the reader his meaning. An interesting portion of it is 
occupied by a statement of the advantages of law schools, to which 
we have so often called the attention of our readers, and by a review 
of the principal institutions in the country, established for this object. 
Mr. Gould deems his the first attempt to give systematic legal in- 
struction, south of the Roanoke. With respect to his plan, he uses 
the following language. 

* Allow me, then, to ask your attention, fora moment, to what this 
planis. But, first, let me tell you what itis not. And it is not, I assure 
you, a plan for making lawyers in a day, or without labor. I have al- 
ready remarked, that our profession, to be understood, requires all the 
efforts of a cultivated mind. Any one, who expects me to save him 
those efforts, and at the same time, to fit him for the bar, will be dis- 
appointed. I offer you, not a plan for acquiring legal knowledge, by 
absorplion, or intuition. I promise, only, to direct your efforts, to sys- 
tematize your studies, to enable you to use your mental vigor to ad- 
vantage. And this is the true mode, after all, of bringing genius into 
action ; for genius, with all the declamation that we hear in relation 
to it, is nothing more than “the power of making efforts.” I shall en- 
deavor to aid you in making those efforts with system, and, of course, 
with effect. I follow the plan, so long pursued at Litchfield, the value 
of which has been tested by more than fifty years’ experience. 

‘The leading titles of the law are taken up, in systematic succession. 
I shall attempt to give you, under each branch of the subject, all the 
important rules, with the cases that support them: and, as far as prac- 
ticable, this will be done. In every instance, you will have a skeleton, 
at least, of the subject; and if the body of the title is not complete in 
all its parts, it will be, only, because our time wil] not permit. This 
plan will enable you to examine every subject by itself, and to trace 
the rules, pertaining to each, through all their ramifications, and some- 
times through a maze of conflicting decisions. The great advantage 
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is, that you are contined to one subject: thus having the benefit—and 
it is incalculable—of doing one thing at a time. In your reading, it 
will be mecessary that you confine yourselves to the title under con- 
sideration in the lecture of the day. At the same time your notes, 
taken here, and transcribed at your rcoms, in a permanent form, con- 
stitute a complete professional common-place book, the convenience 
and value of which, for reference in future practice, will, probably, be 
far greater than you can now anticipate. 

‘You will hear the lectures, as I heard them at Litchfield, with such 
modifications as the local laws of Georgia require, and with the ad- 
dition ef recent decisions in England and America, to the collection 
of which I have devoted eighteen months of laborious investigation, 
and intend, if life and health continue, to devote years to come. I say 
this, because I hope that the effort, now making here, will be sustained 
by the profession. Past success gives every reason to expect it: for 
though this schoel] commenced as an experiment, with no aid from 
others, and almost without even the encouraging hopes of its friends, 
it has received such support, already, that I witt nov feel doubtfu! 
of the result. 


Reports of Cases argued and adjudicated in the Supreme Court of Judi 
cature of the State of New Jersey. From November Term, 1831, to 
February Term, 1833, inclusive. Vol. 1. By James S. Green, Coun- 
sellor at Law, and Reporter of Cases adjudicated in the Supreme 
Court of the State of New Jersey. Trenton; 1833. 8vo. pp. 376. 
The volumes of Reports of the decisions in New Jersey, though not 

often cited out of this State, have extended to a large number. Mr. 

Coxe, the author of the shabby Digest of the Reports of the United 

States and a Counsellor of considerable eminence at the Washington 

bar, published in 1816 a single volume of cases argued and determined 

in the Supreme Court of New Jersey, from April Term 1790, to Io- 
vember Term 1795. Before that time, Mr. Pennington had published 

a volume of Cases, argued and determined in the same Court, from 

May Term 1806 to February Term 1808, in conformity to an act of the 

Legislature for the publication of Law Reports. The two volumes by 

Mr. Southard, the present distinguished Senator: in Congress, embrace 

the period from February 1818 to February 1820. Mr. Southard was 

succeeded as Reporter by Mr. Halsted, who has published six volumes, 

embracing the period from November 182] to May 1830. 

Mr. Green is the successor of Mr. Halsted, and has already published 
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two volumes. Of these, we have had an opportunity of examining 
only one. The reader will find, in our Digest for this number, what 
seemed to us the most important cases in this volume. We shall 
hardly be tempted, unless as a matter of duty, to examine another 
volume of Mr. Green’s labors. The questions raised before the Court 
are trivial,—such as a moderate lawyer might decide while sitting in 
his elbow-chair,—or relate to the statutes and local practice of the 
State. The opinions of the Court are very loosely written. One feels, 
while reading them, as if treading on an insecure foundation. Some 
of them contain tolerably full collections of cases, but we have looked 
in vain for the masterly view which throws into order and reduces to 
their proper principles these often conflicting elements. The case of 
Varnum vy. Camp, (p. 326) contains a very full, but crude view of the 
authorities on a question growing out of the Conflict of Laws. It ap- 
pears, from what is said in this decieion, that the Court have not access 
to the Louisiana Reports. Without good libraries their studies must 
be necessarily imperfect. If the labors of the Court seem of little 
value, those of the Reporter can hardly be regarded in a better light. 
His marginal notes, or abstracts, are very vague and indefinite, and 
consist often of long extracts from the opinions of the Court. Take the 
following as an example. . 

‘Ifa person whilst doing or attempting to do another act, undesign- 
edly kil] a man, if the act done, or attempted, were a felony, the killing 
is murder, especially if death were a probable consequence of the act. 
The common law, as well as the constitution of this State, declares, 
that no person shall be subject for the same offence to be twice put in 
jeopardy of life. This great principle forms one of the strong bulwarks 
of liberty. The pleas of autrefois acquit and autrefois convict, are 
founded on this principle. It is not in all cases necessary that two 
charges should Be precisely the same in point of degree, for it is 
sufficient if an acquittal of the one would show that the defendant 
could not have been guilty of the other. 

‘ The proper practice is, to indict and try for the higher crime, and 
if the part of the offence which is peculiar to that, is not proved, and 
all that is necessary to constitute the inferior one is, that the verdict 
should convict of the inferior felony and acquit as to the residue of the 
charge, 

‘If 2 man in committing 2 misdemeanor, unfortunately commit e 
telony, the misdemeanor is merged in the felony. 

‘Ifa man break the house of A.in the night time, and steal his 
goods, and upon an indictment for burglary, and stealing those goods, he 
be acquitted, it would be a bar to a subsequent prosecution for the 
larceny. So if he be indicted for the simple larceny and acquitted, he 
cannot afterwards be convicted upon an indictment for the burglary 
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and larceny. It isa general rule, that in cases where an acquittal 
upon the first indictment would bar a second, a conviction on the first 
would have the same effect. 

‘A defendant cannot be convicted and punished for two distinct 
felonies, growing out of the same identical act, and when one isa 
necessary ingredient in the other, and the State has selected and pros 
ecuted one to conviction. If in civil cases the law abhors a multiplicity 
of suits, it is yet nore watchful in criminal cases, that the gov: rnment 
shall not oppress the citizen by unnecessary prosecutions.’ pp. 361-62. 

The Index or Table of matters is, if possible, worse than the ab 
stracts. To make bad worse, and confusion worse confounded, the 
errors of the press are so numerous, as not simply to mar the appear- 
ance of the text, but to interfere essentially with the ready use of the 
volume. 


Report of the Commissioners appointed to revise the Civil Code of Penn- 
sylvania. Read in the Senate, Jan. \6th, 1835. Ilarrisburgh. Print- 
ed by Welsh and Patterson, 1834-35. 8vo. pp. 52. 


This able, but poorly printed Report, is lettered on the back ‘ Sixth 
Report on the Civil Code.’ We are free to state that this is the only 
knowledge which has reachedgus of the number of Reports made by 
the Commissioners of. Pennsylvania. It is not a little striking that, 
while our information in relation to English, and perhaps, also, to some 
continental, reforms in the luw is so prompt and exact, we should be so 
ignorant of the exertions making in different states of our own coun- 
try for the same object. 

The present volume contains the following documents: 

‘I. A report upon the administration of justice, comprising an ex- 
amination of the powers of the courts, the ancient real actions, and 
the statutes in force connected with them, and the method of com- 
mencing an action, including the subject of imprisonment for debt. 

‘II. A bill relating to the jurisdiction of the courts, with remarks. 

‘III. A bill relating to the commencement of actions, comprising 
the subjects of proceedings by summons, capias and attachment, with 
remarks thereon. 

‘IV. A bill relating to actions which concern real estate, comprising 
the following particular bills, viz. 

1. A bill relating to Partition. 

2. A bill relating to the action of Dower. 

3. A bill relating to the action of C tribution. 

4. A bill relating to the action of Waste. 
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5. A bill relating to the writ of Estrepement. 

6. A bill relating to the action of Nuisance. 

7. A bill relating to the action of Covenant to enforce the specific 
execution of contracts forthe sale, conveyance, or quiet enjoyment 
of real estate. 

8. A bill relating to the action of Trespass quare clausum fregu. 

9. A bill relating to the action of Ejectment.’ 

The Commissioners for revising the laws in Pennsylvania, in whose 
name this Report is made, are William Rawle, a veteran of the law, 
well-known from his Treatise on the Constitution of the United States ; 
T. 1. Wharton, the author of several valuable Digests of Reports, and 
an able editor of some English treatises; and Joel Jones. The ques- 
tion, whether it would be expedient to introduce any, and if any what 
change in the forms and mode of proceeding in the administration of 
the laws, was proposed to the Commissioners by a resolve of the 
Legislature. The learned and able Report on the administration of 
justice is occupied by the consideration of this question. The Com- 
missioners begin by remarking on the origin of the laws in Pennsy!- 
vania, and the circumstances which have embarrassed the due admin- 
stration of justice in this State. It appears that there are there, a 
Supreme Court, composed of five judges; four District Courts, com- 
posed of six judges; fifty-two Courts of Common Pleas, containing 
eighteen president judges and one hundred and four associates, 
making altogether one hundred and thirty-three judges of Courts of 
Records, not to mention justices of the peace. The consideration of 
the jurisdiction and general power of the Courts, forms an important 
part of the Report. A full inquiry is gone into, with respect to the 
singular relations between Equity and Law, which exist in Pennsy)- 
vania ; and the question is proposed and considered, what powers, to 
give relief in Equity, remain ungranted, which the Courts ought to 
possess for the due administration of justice. The important question 
is then reviewed, which Mr. Johnes has made the subject of tis work, 
in what tribunals the powers to give relief in Equity should be vested, 
and in what manner these powers should be exercised. The conclu- 
sion of the learned Commissioners appears to be in favor of giving re- 
lief, wherever it can be done, by the convenient application of some 
familiar common law reimedy, or by the revival of some one that has 
become obsolete, and whenever full and complete relief cannot be ob- 
tained by such process, to resort to the methods of the Chancery 
Courts, and employ them as they are, or in a modified shape; as has 
been done heretofore, in what seems to them useful and harmonious 
co-operation with those of the law,—using the common law process 
where it is adequate, or can conveniently be made so, and of supply- 
ing all deficiences from the Chancery stock. 
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Fror= this important subject the Commissioners pass to the consid- 
eration of actions, or the method of bringing cases and questions 
before the Courts, including herein the mode of proceeding in actions 
in general. Under this head is discussed the expediency of author- 
izing arrest or imprisonment for debt,—the extent to which a debtor’s 
present property should be mad: liable to satisfy the claims of his 
creditors,—and the expediency of allowing a debtor who has surren- 
dered all his property to his creditors, in the manner required by law, 
to hold his after-acquired property free from hability for his previous 
debts. It is recommended to abolish the distinction, which exists in 
Pennsylvania, between freeholders and others, in respect to their 
liability to arrest. In this connexion, the bankrupt law of England 
and the Commercial Code of France are referred to. The subject of 
voluntary assignments, made by debtors in failing circumstances, 
for the benefit of creditors, naturally attracts the attention of the Com- 
missioners. Some of the objectional features of these are pointed out. 
The Commissioners remark, that it has been decided by the Supreme 
Court of the United States, that the individual States do not possess 
the power, under the Constitution, to pass bankrupt laws, except so 
far as regards their own citizens, and in relation to contracts made 
after the passage of the law. This condition of things is thought 
anomalous and singularly unfortunate for the mercantile community ; 
and it is suggested that an application be made to Congress, either to 
pass an efficient bankrupt law, or to propose such an amendment of the 
Constitution, as will restore to the States their original power of 
passing such laws. In the first part of this suggestion we most hearti- 
ly concur. With regard to the proposed altcration of the Constitu- 
tion, we would say—advisare vult. 

The subjects of bail, foreign attachment, proceedings against con- 
victs, and by defendants against plaintiffs, as the practice of set-off; 
are reviewed by the Commissioners. The large remainder of their 
Report is chiefly occupied by a very able inquiry into the history and 
nature of real actions and of the action of ejectment, in the course of 
which the niceties of essoins, saver defaults, rebutlers, warranties and 
seisin are considered with not a little learning and research. 

The concluding paragraph of the Report shows that the labors of 
the Commissioners are not yet finished. 

‘In conclusion, we beg leave to assure the Legislature, that, how- 
ever imperfect may be the views which we have taken of the important 
and difficult topics of this paper, they have not been adopted without 
a careful and anxious consideration of the whole field of inquiry.— 
What is now submitted, it will be seen, concerns only a part of the broad 
subject of the administration of justice. In another Report, we expect 
to lay before the Legislature our sentiments upon the remaining 
branches. We cannot flatter ourselves that our suggestions will be 
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every where acceptable. We have found some difficulties among 
ourselves in writing upon all parts of that which is now submitted; 
but are strongly impressed with the belief, that, upon the whole, the al- 
terations we have proposed in the remedial law, will be found to pro- 
mote the great end of administering ‘equal and exact justice’ We 
respectfully express the hupe, that although particular suggestions in 
these pages, and particular provisions in the bills submitted, may not 
at first sight be satisfactory, they will be considered in connexion with 
other parts of the Report, and with reference to the general scope of 
the bills, and that the entire system—both that part which is now sub- 
mitted, and that which will shortly be reported—will receive the concur- 
rence of the Legislature.’ 

The proposed bills, with illustrative and explanatory remarks, are 
appended to the Report. 


Reports of Cases argued and determined in the Court of Exchequer, at 
Law and in Equity, and in the Exchequer Chamber, in Equity and in 
Error. Edited by Francis J Trousat, Esq of the Philadelphia 
Bar. Vol. 1. Containing the Cases reported by Georee Price, Esq. 
of the Middle Temple, Barrister at Law, in his first, second, and 
third volumes. Philadelphia ; R. H. Small. 1835. 


Mr. Troubat, whose name appears on the above title page, is already 
well known to the profession as the author of a work of considerable 
character, relating to Practice in Pennsylvania, and of a Digest of Re- 
ports, and as a faithful and learned editor of several English treatises. 
His talents and learning, and his taste for legal studies qualify him, in 
a remarkable degree, to superintend a publication like the present. 

The Reports in the Exchequer, we believe, have never before been 
reprinted in our country. The profession, therefore, are generally but 
slightly acquainted with the character and value of these Reports, 
since they are to be found only in the best furnished libraries. They 
contain, besides, considerable matter wholly useless in our jurispru- 
dence, and the expense of importing them is very great. Yet many 
of the cases which are there decided are of great consequence and are 
quoted both in the Equity and Common Law Digests. It was in this 
court that the celebrated case of Mr. Atwood was argued bef. re Lord 
Lyndhurst, in which the fees of Sir Edward Sugden and other counsel 
were so enormous,—partaking rather of the character of a subsidy than 
a stipend. 
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The primary and original business of this court, according to Black- 
stone, is to call the king’s debtors to account, and to recover any pro- 
perty belonging to the crown. By their original constitution, the ju- 
risdiction of the Common Pleas, King’s Bench, and Exchequer, was en- 
turely separate and distinct; the Common Pleas being intended to de- 
cide all controversies between subject and subject ; the King’s Bench, 
to correct all crimes and misdemeanors that amount to a breach of the 
peace ; and the Exchequer to adjust and recover the revenue. But as, 
by fiction, almost all sorts of civil actions are now allowed to be 
brought in the King’s Bench, in like manner, by another fiction, all 
kinds of personal suits may be prosecuted in the court of Exchequer. 
The ‘trick,’ as Roger North unceremoniously calls it, by which this 
court drew to itself a jurisdiction so much wider than originally be- 
longed to it, is well known. The writ upon which all proceedings 
here are grounded, is called a quo minus, in which the plaintiff sug- 
gests that he is the king’s farmer or debtor. The surmise of being 
debtor to the king is now, however, rather a form of words of course, 
like the fiction, that the defendant is arrested for a supposed trespass, 
which gives jurisdiction to the King’s Bench, and the court is open to 
all the nation equally. 

The Exchequer, however, still continues the court in which the 
king’s real debtors are impleaded and the legal controversies relating 
to the revenue are managed. Many of the decisions are, therefore, 
of a local character,—important in England, but rarely capable of be- 
ing brought, with much weight, into any legal discussion among us. 
Still the multitude of cases there decided, which grow out of the com- 
mon business of life, and bear upon those branches of law, which the 
profession are called upon, in the course of practice, to apply every 
day to circumstances and facts presented to them, renders it highly 
important that some method should be taken to make them accessible 
in our country. The distinguished character of many of the late ba- 
rons of this court, has imparted to their judgments an additional value. 
Among these may be mentioned Sir Vicary Gibbs, and Sir William 
Garrow, the ancient rivals of Erskine, at the bar; Sir William Alex- 
ander ; Sir John Vaughan, the present Justice of the King’s Bench ; 
Sir John Bayley, the best common-law lawyer of the age, and the au- 
thor of the excellent work on Bills of Exchange, and a distinguished 
Justice of the King’s Bench; Lord Lyndhurst, the present eminent 
Chancellor. These high legal names have given this court such a 
stand that, in the amount and importance of its business, it competes 
with the King’s Bench. The recent appointment of Lord Abinge: 
(Sir James Scarlet) as Chief Baron, wil] add to the weight which it 
has already obtained. The London Law Magazine, speaking of his 
appointment, says: 








1835.] Condensed Exchequer Reports. 477 


‘For the last twelve or fifteen years, Lord Abinger has been the 
undisputed leader of the bar; and, from the first moment he attained 
to influence, his best exertions have been directed to maintain its 
character and elevate its tone ; while his imposing private character, 
his classical acquirements, his standing in parliament and high position 
in society, nay, the very fastidiousness of his manner and the refined 
haughtiness of deportment which seemed to discourage all attempts 
at intimacy on the part of those not quite op a par with him in the 
world, enabled him to act effectively, almost with the force of dic- 
tation, upon his views.’ The testimony of Lord Brougham to his 
character and standing was delivered on a remarkable occasion. In 
his great speech on the Reform of the Law (Feb. 7, 1828,) he said 
‘If at the present moment the whole of Westminster Hall were to be 
called upon, in the event of any vacancy unfortunately occurring 
among the Chief Justices, to name the man best suited to fill it—to 
point out the individual whose talents and integrity best deserved the 
situation—whose judicial exertions were the most likely to shed 
blessings on his country; can any one doubt for a moment whose 
name would be echoed on every side? No; there could be no ques- 
tion as to the individual to whom would point the common consent of 
those most competent to judge.’ The Law Magazine says, that it is 
not on the common-law side of this court only that Lord Abinger has 
justified Lord Brougham’s eulogy ; on the equity side, also, he has al- 
ready excited the surprise and admiration of the bar. 

In turning over the pages of the present volume, which contains 
three volumes as originally published in England, will be observed the 
names of some of the most eminent counsel of the English bar, as en- 
gaged in the cases there reported—Abbott, afterwards Lord Tender- 
den and Chief Justice of England; Puller, the reporter of the Com- 
mon Pleas; Jervis, the present distinguished King’s counsel ; Camp- 
bell, the reporter and the late Attorney General ; Shadwell, the pre- 
sent Vice-Chancellor ; Peake, the learned author of the work on Evi- 
dence ; J. Williams, one of the late Queen’s counsel, at present a 
Justice of the King’s Bench ;.Scarlett, the present Lord Chief Baron, 
noticed above ; Gifford, the late master of the Rolls; Horne, the late 
Attorney General ; Taunton, the late Justice of the King’s Bench; 
Pell, the late head of the Bankruptcy Court ; Sir Samuel Romilly, the 
far-famed ameliorator of the Criminal Law ; Pepys, the present mas- 
ter of the Rolls; and others of like standing in the honorable and 
learned body of English lawyers. 

By Mr. Troubat’s labors, the most important cases, decided in this 
able court, assisted by the learning and talents of the most distinguish- 
ed counsel of England, will be made accessible to the profession in 
our country. The plan he has pursued in his edition is nearly similar 
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to that of Messrs. Sergeant and Lowber, in their edition of the Eng- 
lish Common Law Reports, noticed in our last number. Those cases 
which are peculiar to England, and which, it is thought, will not be 
useful to lawyers in our country, are omitted—the marginal notes, or 
abstracts, alone being retained. In this way the three volumes are 
reduced to one. 

The present system of condensing, or, as we have before called it, 
razeeing the English Reports, seems to be the course to which we 
are driven, if we would save ourselves from infinite expenditure and 
an oppressive number of volumes. No man, who is desirous of un- 
derstanding the law, will be willing to forego the great advantages to 
be derived from consulting the late English Reports. To deny him- 
self the aid to be derived from this source, would be an instance of 
self-mortification only comparable with that recorded of the monk, 
who would never look upon the fair prospect upon which the windows 
of his cell opened. To be compelled to purchase all the volumes that 
are published would be a severe tax upon the income of the lawyer ; 
to be compelled to read them would be a severer one upon his time 
When condensed by a learned and skilful editor, their bulk and price 
are so diminished, that the burthen, though by no means light, is much 
easier to be borne. 




















INTELLIGENCE AND MISCELLANY. 


Legal Intelligence from England.—The death of Mr. Justice Taun- 
ton, of the King’s Bench, has opened the way fur a new promotion to 
the bench. The vacant seat was first offered to Mr. Bickesteth, and on 
his refusal was conferred on Mr. Sergeant (now Mr. Justice) Coleridge ; 
a gentleman, says the London Law Magazine, of learning, talent, ac- 
complishment, high private character, urbane manners singularly 
adapted to attract respect, moderate political opinions, and extensive 
business. He was for a short time Editor of the Quarterly Review, 
and has pubiished a very valuable edition of Blackstone’s Commen- 
taries. 

Of Sir William Follet, the new Solicitor General, the Law Magazine 
says that ‘he is generally and justly regarded as the most extraordi- 
nary legal genius (we use the term advisedly) recorded in the annals 
of the bar.’ 

The Law Lectures instituted some time since in the Inner Temple 
Hall have been discontinued. The attendance was reduced to such a 
degree that the benchers thought necessary to stop the lectures, and 
it is uncertain whether they will be revived. The Lecturers were 
Mr. Austin, the able author of the work on Jurisprudence, (and the 
husband of the distinguished translator of Prince Puckler Muskau’s 
Tour,) and Mr. Starkie, the author of the work on Evidence. Mr. 
Austin’s Lectures related to the civil law, and are called dry and unin- 
teresting. Mr. Starkie’s related to the origin and history of the com- 
mon law, and were of an antiquarian character. It is said that they 
were not sufficiently inviting to attract an audience of even a dozen 
individuals. 

Mr. Justice Story’s work on the Conflict of Laws has been repub- 
lished in England. Mr. Fergusson, late one of the judges of the Con- 
sistory Court of Scotland, and the author of the work on Divorce, has 
used the following language with respect to it: 

‘I have repeatedly and deliberately gone through the whole of Mr. 
Justice Storv’s work, which I deem the most comprehensive and can- 
did in our language, relating to that department of the law adminis- 
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tered so long by the Consistory Court of Edinburgh. No jurist can 
peruse it without admiration of the industry, candor and learning with 
which it has been composed. It supplies more valuable information, 
supported by a greater body of authorities, both in opinions of the 
most eminent jurists, and in decisions of Consistorial Judicatures, than 
I have ever before seen collected in one volume.’ London Times, 
Feb. 14, 1835. 

Death of Mr. Justice Taunton.—We regret to state that Sir Wil- 
liam Elias Taunton, Knight, one of the judges of the King’s Bench, 
died suddenly, early in the morning of Jan. 12th. His lordship had 
entertained a party of friends at dinner, and retired to his room at an 
early hour, apparently in his usual state of health, which had been 
somewhat precarious for a considerable period; but, at about three 
o’clock in the morning, he was suddenly attacked by alarming illness, 
and expired a few minutes after its commencement. This melancholy 
event, happening as it did at the commencement of the term, was the 
first subject of conversation at Westminster Hall; and, although Mr. 
Justice Taunton was not a popular judge, yet those who knew him 
best were well assured that he possessed a kind heart, and we believe 
his death is sincerely regretted. There are few judges on the bench 
who showed more anxiety than Mr. Justice Taunton to apologize for any 
warmth of temper which had given unnecessary pain to the humblest 
individual, and we have often heard him stop in the middle of a cause, 
and make remarks upon such occasions wiiich did him the highest 
honor. As a lawyer, this learned judge ranked deservedly high. He 
was well acquainted with the law of real pr. perty, and was also an 
accurate pleader. Indeed he owed his advancement to the bench en- 
tirely to his professional reputation. He was remarkable for extreme 
care in the use of words, and he seldom used a term, in giving his 
judgment, or in speaking, which was not the most appropriate to define 
exactly what he meant to say, and his lordship was very quick and smart 
at repartee. One of the neatest specimens of his talent in this depart- 
ment occurred at chambers not long since. An attorney applied to en- 
large a rule forsome purpose. It was granted. The opposing attorney 
observed, that in the whole course of his experience he had never 
heard of a rule being enlarged under such circumstances. ‘I shall 
have the pleasure, then,’ said the judge, ‘of enlarging the rule and 
your experience at the same time.’ His elevation to the bench took 
place in Michaelmas Term, 1830. For twenty years he was recorder 
of the city of Oxford. He was sixty-four years of age, and has left 
behind him a family of six children, four daughters and two sons, to 
lament the loss of a kind and affectionate father. Legal Examiner. 
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Sir Edward Sugden.—The Irish Bar.—Anecdote——The foilowing 
story is told in some of the late English papers. The circumstance 
occurred in the Dublin Chancery Court, before the Lord Chancellor 
Sugden. 

‘On the calling of the Lord Chancellor’s list of bankruptcy motions, 
Mr. Woulfe, K. C., opened the case of a poor trader of Galway, one of 
whose relatives had, as Mr. Woulfe stated, issued a commission of 
bankruptcy against him, on the evidence of the creditor’s sister, who 
had called on the poor man, as if to warn him that her brother had 
issued a writ, and was about to arrest him, through the fear of which, 
it was stated, the trader had himself denied, when the creditor called. 
Mr. W. was, with his usual abilities, commenting on the suspicious conduct 
of the creditor, and characterising the issuing of a commission of bank- 
ruptcy under the circumstances, as founded on trick and fraud, when, on 
a sudden, the learned gentleman stopped, and was observed as if con- 
sulting with Mr .[atchell, K.C. The Chancellor, whose quick manner 
of doing business is so remarkable, appeared surprised at the delay; 
when Mr. Woulfe stated he was placed in the most embarrassing 
situation—he had, in fact, been advocating a case agaist the interest of 
his own client. The bar and all in court here became apparently con- 
vulsed with laughter. On a calm ensuing, Mr. Woulfe explained that 
Mr. O’Coghlen, K. C., had, before his departure fer Parliament, left 
the brief he (Mr. Woulfe) was stating the case from, with him, and in 
the hurry of business he had quite overlooked the circumstances in 
which he had been placed. The Chancellor, who, during the laughter 
of the auditory, had appeared most anxious to address Mr. Woulfe, in 
the kindest and most handsome manner said,—*I myself was placed 
in a similar situation as Mr. Woulfe. J stated a case in England 
against my own client, and, it appeared, so effectually that the court de- 
cided with me. The matter afterwards came before two other tribunals, 
and my client was unfortunate. A story is also told, J think of Lord 
Mansfield, his having stated a case very strongly for a party, and, on 
about concluding, discovering that he was speaking on the wrong side, 
continued, ‘ This, my Lord, is the case that will, no doubt, be stated on 
the other side ; but now let me state my client’s case,” &c. Lord 
Chancellor Sugden’s kind observations were very remarkable, and 
well-timed. Mr. Hatchell, K. C., proceeded with the case, which his 
Lordship finally arranged by ordering an issue to be tried as to the 
‘extraordinary circumstances under which this commission issued—at 
the same time recommending whatever party was wrong to beware, 
and withdraw in time, otherwise, when he ascertained who was wrong, 
he would know how to deal with them.’ 

The celebrated Irish advocate Curran is said to have fallen into the 
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same dilemma with Mr. Woulfe and Sir Edward Sugden. The anec 
dote of Lord Manefield we never met before. 


The late Sir John Leach.—In our last number we noticed the death 
of Sir John Leach, Master of the Rolls. The following are the best 
authenticated particulars of his career, extracted from the London 
Law Magazine for November last. The same Journal contains a view 
of his judicial character. 

‘He was the son of a shopkeeper at Bedford, and was educated at 
the grammar school of that place. On leaving school he was placed 
in a merchant’s counting-house, and afterwards in the office of Sir 
Robert Taylor (the father of the late Michael Angelo Taylor) to learn 
the profession of architecture. He subsequently betook himself to the 
study of the law, by the advice, it is said, of the late Mr. Cockerell, 
and became the pupil of Sir William Alexander (lately Chief Baron of 
the Exchequer) then practising as an equity draftsman. He was called 
to the bar by the Middle Temple in 1790, and for some time attended 
the Home circuit and Surrey sessions. In 1800, however, he gave up 
all the common law practice, and devoted himself exclusively to the 
equity courts and the Cockpit, where he was much employed in West 
Indian appeals. His subsequent success is well known; in 1807 he 
received a patent of precedence, and the same year he was returned 
for the borough of Seaford, where he had purchased property and 
established an interest. His principal parliamentary exploits were a de- 
fence ofthe Duke of York against Colonel Wardell, and an attack upon 
the bill creating the office of Vice-Chancellor, an office which he was, 
notwithstanding, the second to fill. He succeeded Sir Thomas Plumer 
as Vice-Chancellor in 1817, and received the honor of knighthood upon 
the occasion. He succeeded Lord Lyndhurst as Master of the Rolls 
in May, 1827. He died at Edinburgh, September Ith, 1834, at the 
age of 74. 


Barnardiston's Reports —Mr. Preston, in arguing on a case before 
the Lord Chancellor lately, had occasion'to cite the case of Elliott v 
Merryman, in the above Reporter. ‘We come now, my lord, to the 
important case of Elliott v. Merryman, a case, my lord, on which con- 
veyancers have at all times relied, as very material to the law affecting 
the case now before the court, which is in Barnardiston’s Reports.’ 
Lord Landhurst— Barnardiston, Mr. Preston! I fear that is a book cf 
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no great authority ; { recollect, in my younger days, it was said of 
Barnardiston, that he was accustomed to slumber over his note-book, 
and the wags in his rear took the opportunity of scribbling nonsense 
in it.” Mr. Preston—‘ There are some cases in Barnardiston which, 
in my experience, and having had frequent occasion to compare that 
reporter’s cases with the same cases elsewhere, I have found to be 
the only sensible and intelligent reports, and I trust I shall show your 
lordship that it may be said of Barnardiston, non omnibus dormio.’ 


Legal Intelligence from France—A Prospectus has been issued ia 
France, by a number of distinguished jurists, of a new Law Journal, to 
be published from the 25th to the 30th of each month, and to be en- 
titled, Revue de Législation et de Jurisprudence. The objects, pro- 
posed by the learned editors, are to compare foreign laws with the 
French, to mark the changes which are effected in the latter, to dis- 
cuss the most important questions which arise in the administration 
of the law, and to communicate a knowledge of the new publications 
and their various merits. The most important cases (arrets) that 
have been decided in the preceding month, will be given in an Ana- 
lytical Table to each number. It is intended to revive, with some 
modifications in its plan, the T'hemis, a journal which lived to the 
tenth volume only, and which was justly admired while its publica- 
tion was continued, and is now resorted to by the student of the Ro- 
man and the Foreign law, as an invaluable source of information. The 
editors of the proposed publication promise to suve it from the charge, 
said to have been brought against the Themis, of indulging in discus- 
sions rather curious than useful. In treating of foreign legislation, 
they will find themselves on the ground already so ably occupied by 
M. Felix in his Revue Etrangere ; but they will undertake to compare 
the institutions of other countries with those at home, and notice the 
reforms of which the latter are susceptible. They, therefore, think 
that their Journal will resemble that of M. Feelix only in the desire, 
common to both, to behold the study of jurisprudence again revived, 
and the well-being of all advanced under wise, just, clear and certain 
laws. 

The first number of this Journal was to have appeared, according to 
the Prospectus, on the 30th October 1834. We heartily wish it that 
success, which, from the names of the editors, we cannot doubt it will 
attain. The following is the list of editors :— 

MM. Isampert, Conseiller 4 la Cour de Cassation; Troptone, 
Président a la Cour de Nancy; V: Foucner, Avocat général a Rennes; 
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Renovarp, Vivien, Conscillers d'état; Conmenin, Député; Bron- 
pEAv, Boitarp, Bravarp, Pettat, Poncecet, Rover-Couvarp, 
Vaxette, Professeurs 4 la Faculté de Dreit de Paris ; Foucart, Pro- 
fesseur A la Faculté de Poitiers ; Huse, Kunatt, anciens Professeurs 
ala Faculté de Droit de Varsovic ; Dauioz, Parrot, Avocats a la 
Cour de Cassation; F. Wotowsk1, ancien Avocat a la Cour de Cas- 
sation; et Conseiller d’état polonais; H. Bapin, C. Comte, P. Dupin, 
Jamet, Leeras, Marie, Mermitiiop, Opitoy-Barrot, Proveoutm, 
Pont, Sacaze, Vatimesnit, L. Woxtowskxt, Directeur de la Revue, 
Avocats 4 la Cour royale; Bonnier, Junien, Piston, Ropiere, Doc- 
teurs en droit. 


We have not received any number of the Revue Etrangere, by M. 
Felix, since our last number. 


Reports of the Decisions of the Supreme Court of the United States.— 
General Duff Green, having made arrangements to print the Decisions 
of the Supreme Court of the United States, in a cheap form, has en- 
gaged Mr. Coxe, of the Washington bar, to superintend their publica- 
tion. This interference with the regular Reports of Mr. Peters, has 
given occasion to the following Correspondence : 


Dear Si1r,—The terms upon which we have long associated, appear 
to require that I should communicate to you circumstances which have 
occurred, bearing more or less directly upon your interests. 

General Green has called upon me, and made a proposition to aid 
him in preparing for publication the Decisions of the Supreme Court. 
I had heard nothing of any intention or design to procure any action 
by Congress affecting this matter, until my attention wes drawn to a 
clause in the appropriation bill, after it was passed. The communica- 
tion from General Green was wholly voluntary on his part. 

He informs me that he designs printing the Decisions of the pre- 
ceding term, at least, and has made arrangements to have copies of all 
the opinions delivered during the present term furnished to him. My 
agency is desired in preparing abstracts of the cases from the records, 
and of the arguments of Counsel. That such a publication will be 
made is now certain: to me such an occupation would be peculiarly 
desirable. 

Should the arrangements*be completed by which I shall undertake 
the task, [ wish it to be distinctly understood between us, how I have 
become connected with it, and that we may pursue our several labors 
without any estrangements or mi. understanding between us. 

Very respectfully yours, &c. RICHARD S. COXE. 

Ricwarp Peters, Esq. March 10, 1835. 

















1835. | U. S§. Supreme Court. 485 


Wasaineton, Wednesday Evening, March 11, 1835. 
Ricwarp S. Coxe, Esq. 

S1r,—I found on my table, on my return from Court, your letter of 
yesterday. 

I consider the purpose of interfering with the official Reports of the 
Supreme Court of the United States, by the publication you mention 
in your letter, as an unwarrantable proceeding. 

Whether the certainty that the publication will be made, is a suffi- 
cient sanction for your being the agent for its preparation, is for your- 
self, not for me,to determine. It is to me a matter of entire indif- 
ference who undertakes it. 

By the relations heretofore existing between us, and from the fact 
that you are a member of the bar of the Court, the reports of whose 
actions and decisions by their selected reporter are to be interfered 
with, I might be influenced to suggest, that to the consideration of the 
Court, the purpose you have under consideration might be submitted 
before you undertake it. ButI have too frequently, and often pain- 
filly, heard you so strongly express your opinion on the opinions and 
decisions of that tribunal], when it differed from your own, to believe 
you would be influenced by any views the Court may have of the 
measure. 

I do not, however, claim to know what those views are, or that they 
would allow the subject to be submited. I am, your obedient ser- 
vant, RICHARD PETERS. 

March 16, 1835. 


Wasaineron, March 13, 1835. 
Mr. Chief Justice MarsHatu. 


My Dear Sir,—You are aware that a publication of the opinions of 
the Supreme Court, to be printed from copies of the copies of those 
opinions as recorded by the Clerk, under the act of Congress, under 
the pretended form of ‘Reports of the Decisions of the Court,’ is pro- 
posed to be made in this city. This work is intended to be, and will 
be, an interference with the official Reports of the cases and decisions 
of the Court. 

It has never become known to me that any defects or insufficiency 
in the official Reports, or any dissatisfaction in the Court, the profes- 
sion, or the community, have called for such a publication. So far as 
the demand for my Reports, by the profession and others, authorizes a 
contrary belief, they have been entirely satisfactory and acceptable- 
But, Sir, if this measure is carried into execution, as no doubt it will 
be, there may prevail opinions of a character which will involve the 
respectability and authority of the official Reports, and thus diminish 
their usefulness. As I may be personally affected by this state of 
things, I have less, but yet I have considerable solicitude. 
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Will you, Sir, permit me, under the influence of these views, to ask 
from you the expression of your opinion of the manner in which I 
have performed my duties as Reporter of the Decisions of the Supreme 
Court, since I have had the honor to hold that office. I shall ever hold 
your favorable estimate of my labors among the proudest and most 
regarded of my possessions. 

I have the honor to be, with great respect and esteem, your obedient 
servant, RICHARD PETERS. 


Wasuineton, March 14, 1835. 
Ricsaarp Peters, Esq., 


My Dear S1r,—I have read your letter of yesterday : 

I cannot believe it possible that the recent measures which have 
been adopted respecting the publication of the upinions of the Su- 
preme Court, will, in the opinion of any, cast the slightest imputation 
on your official character or conduct. 

It gives me pleasure to assure you of my entire conviction that such 
an imputation would be misapplied and unjust. 

Your gentlemanly deportment, and the accuracy and fidelity wits 
which your official duties have been performed, have secured thc 
lasting esteem of, dear sir, your obedient servant, 

J. MARSHALL. 


Proposed Law School, at Hamilton College, New York.—The late 
Wm. H. Maynard, who died of the cholera, in 1832, while attending, 
as a member, the Court for the Correction of Errors in the State of 
New York, by his will, made several years before his death, devised 
twenty thousand dollars (besides a surplus) to Hamilten College, for 
the founding of a law professorship, or rather a law school. Hamilton 
College is situated nine miles from Utica, in the village of Clinton. 
‘Tts site,’ says a writer in the ew York Mirror,‘is on the western 
acclivity of the valley of the Oriskany, which, for beauty of scenery 
and fertility of soil is scarcely exceeded by any in the United States. 
The region is remarkably healthy, and the college is now flourishing. 
The college edifices are all large stone structures, four stories high, 
unsurpassed, probably, in beauty and solidity by any similar buildings 
in the country.” The following sketch or outline of the law-school, 


which the legacy of Mr. Maynard will be the means of establishing, 
itis said was drawn up by one of our most distinguished jurists, and 


will, probably, be in the main adopted by the trustees of the College. 
‘It is believed that law is a science, and may be studied and acquired 

in the same manner as all other sciences; and consequently that the 

general system of instruction pursued in our colleges may be success- 
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fully applied to this branch of knowledge. The different departments 
of the law are well defined, and they are capable of arrangement in a 
strictly analytic order. To each of these departments a portion of 
time may be assigned, so that a course of study, embracing the period 
of three years, may be as regularly apportioned, as the course of or- 
dinary collegiate education. The departments being thus arranged 
and defined, classes of pupils for each may be formed, who may be 
required to finish their studies in such department within the assigned 
portion of time. These studies being previously prescribed, and the 
precise time of commencing and finishing them being made known, 
pupils will be enabled to join such classes as their previous education 
may render ex;edient, and to continue for such portions of time as 
their convenience or other circumstances may require. By such an 
arrangement, young gentlemen who prefer to spend a portion of time 
in any private office, in order to become familiar with the practice, 
can do so, and those who have already spent any time in the study of 
the law, can select the studies which they wish to pursue. And this, 
it is hoped, will obviate the objections sometimes made against a mere 
theoretic education without practical application. In the plan now 
submitted, there will be found another answer to these objections, in 
the fact that actual practice will be combined with theory. The 
classes being thus arranged, consisting of pupils in different stages of 
education precisely like the sophomores, juniors and seniors in our lit- 
erary colleges; young gentlemen as they enter will be assigned to 
their proper classes. Certain qualifications of a literary character 
will be indispensable to an admission, but their extent cannot at pres- 
ent be determined, until the whole course of study is fixed. 

‘The classes being formed, the course of instruction and discipline 
will conform substantially to that pursued in literary colleges. Text- 
books will be prescribed, which the pupils will study and recite in th« 
same manner as, for instance, treatises on metaphysics are recited in 
colleges, with this essential difference, that the studies will be pur- 
sued more in reference to the suljects than to the authors of any works 
on those subjects, and different authors on the same subject will be 
read while the class is engaged upon it; so that it will frequently 
happen, that detached parts of three or four authors will be read pre- 
paratory to a recitation. These, of course, will be selected and pre- 
scribed in the syllabus of the studies. It will require little reflection 
to perceive the advantages of this course of study. In the legal pro- 
fession there is scarcely an instance of a complete treatise on any sub- 
ject, but the law on any given subject is to be collected from various 
and distinct sources, generally from different elementary writers, but 
frequently from elementary cases reported in the books. A great 
variety in the views and opinions of writers, lawyers and judges is 
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thus presented to the mind; distinctions between cases, and qualifica- 
tions of general rules, with conflicting opinions and decisions, occupy 
the thoughts and exercise the sagacity of the student ; he is compelled 
to reason upon the subject in order to make up his own mind, and in- 
dependent of the clear perception of his subject, which he must thus 
acquire, his memory is strengthened and invigorated by being thus 
connected with his reasoning faculties ; so that when his mind is once 
turned to a given question, and he begins to reflect upon it, he will 
find that his own reasons and views are in fact those which he has 
derived from his studies, and which have become so incorporated and 
identified with his own reflections, that the original and the derivation 
can no longer be distinguished. 

‘ As a consequence of this course of study, the recitations will be 
irregular in point of time. The recitation will be upon some separate 
and distinct portion of a subject, capable in its nature of being thus 
separated, and it will embrace all that the pupil has read from dif- 
ferent authors upon that portion. To give an illustration, sup- 
pose the general subject of study, of a class, to be estates in land, 
and the particular subject the tenures, by which such estates are or 
may be held. Now, tenures would form a separate portion, upon 
which a recitation is to be had. But the pupil will require time to 
read the detached parts of the different authors selected for that por- 
tion. This time will vary according to the subject ; but it is presumed 
that generally recitations from each class can be had once a day; yet 
in some cases there may not be more than one recitation in a week. 
The matter to be read should be so arranged as to have recitations, 
as often as may be ; but the value of the plan will be much diminished 
by hearing them on parts only, of any distinct subject. 

‘The class being thus prepared, the recitation is had by way of ex- 
amination of each pupil. In the course of this examination, or after 
it is finished, the teacher will give his lecture upon the subject. Al- 
though this will be the result of minute and careful preparation, yet 
it should be rather conversational, than formally didactic. 

‘ The object of the lecturer, will be to explain what he perceives has 
not been well understood by the pupils, to reconcile contradictory 
views and authorities, as far as possible, and when that cannot be 
done, to state which is correct, and to give his reasons for his opinion. 
He will also exhibit the present state of the law on the subject under 
consideration, es affected either by statutes or by recent decisions: 
and will illustrate the whole by such analogies in the law, and by such 
references to moral and natural philosophy, and to metaphysics, as 
the occasion may permit. Much of this lecture will be brought out in 
the course of examination or recitation, either in putting or answering 
questions, and much of it will be delivered after the recitation. But 
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it should be a main object to invite questions from the pupils, and by 
every proper means ascertain the amount of their information upon 
the matter in question, and its accuracy and precision, with a view to 
correct what is amiss and supply what is wanting. 

The pupils should be required to take notes of these lectures, and 
at the next recitation they should be examined on the subject of the 
preceding, particularly in reference to the new matter contained in 
the lectures; and when a department or distinct branch is finished, 
there should be another examination, by way of review, of the whole 
of that department. Incidental or accessory to this main course of 
study there are various matters to be attended to. 

First—The art of composition, which the pupil is supposed to have 
acquired and brought with him, must be preserved and improved as 
essential to professional success. For this purpose, original disserta- 
tions should be periodically required from each pupil, to be submitted 
to the instructor for correction and observation, Generally the sub- 
jects should be of a legal character, or having a relation to legal 
subjects. 

Second—The art of extemporaneous speaking, if already acquired 
must be preserved, and if not acquired it must be learned. For this 
purpose the usual debating-societies should be instituted, and moot 
courts should be established, in which the proper questions are to be 
discussed and fictitious cases managed, and brought to a decision. 
These moot courts may be modelled in exact conformity to the courts 
of the United States, and of the State, and causes may be framed for 
trial in them, which will not only impart a knowledge of the practice 
and forms of pleading in these courts, but will give to the pupil clear 
and accurate ideas of the limits of their respective jurisdictions, and 
of the classes of cases properly cognizable by them. 

Third—Either all the pupils, or such portions of them as may be 
prepared for that purpose, should be required to attend the terms of 
the Supreme Court and of the District Court of the United States at 
Utica, and report faithfully and accurately all the proceedings in these 
courts, and portions of them should also attend the Circuit Court and 
the Court of Common Pleas for the same purpose. These reports of 
cases will furnish themes for discussion in the school, and will of 
themselves be good exercises for the pupils that prepare them; of 
ceurse they will receive the proper preliminary instruction, to enable 
them to make their reports accurate and useful. 

Fourth—The principal instructor will probably be able to conduct 
a few suits continually in the Supreme Court, and perhaps in the 
Court of Chancery ; the care and management of which, will afford to 
the pupils in the class of practice, an idea of the actual mode of doing 
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business, which, with the moot courts, will furnish a better opportunity 
of acquiring the practice, than is actually afforded by attorneys’ offices. 

Fifth—The principal instructor will invite from his professional 
brethren applications for opinions on cases actually existing, and on 
abstract questions of law, and for drafts of pleadings. These cases 
will be discussed in the moot courts, and the drafts will be prepared 
by the pupils in the class of pleadings, and will be revised by the 
Principal. 

Sixth—Literary attainments must not be neglected. Once in each 
week, at least, each pupil should recite from some classic author to 
the professor of languages in the college ; and declamation, at least in 
the presence of the law students, should be required. 


Condensed Modern and Ancient Brisish Reports of Cases in Equity. 
It is contemplated by two gentlemen of the bar, one residing in 
Philadelphia, the other in Boston,—Mr. Peters, and Mr. Sumner,—to 
publish, as early as arrangements can be made, THE WHOLE SERIES 
or Mopern ann Ancient Baitisa Caancery Reports, IN A con- 
DENSED FORM, with a full Index of the matter contained in each of 
the condensed volumes, and when the work shall be completed, a 
General Index to all the volumes.—Notes of the parallel Decisions in 
the Courts of the Union, and in the separate States, will be subjoined, 
and the notes upon the British Chancery Reports, by English editors, 
will accompany the cases. In the execution of the plans of con- 
densation and selection, no case will be inserted in the proposed 
work, but those which are applicable to the administration of Equity 
principles applied in the Courts of the United States, and the paging 
in the most approved editions of the original works will be referred to 
in the margin.—It may be considered useful to insert the points ruled 
in the omitted cases, although their certain application to the Chancery 
Law of the United States may not be seen by the editors. It may 
also be necessary to include the whole of some of the Chancery vol- 
umes. ‘ Tothill’s Transactions in Chancery’ is entitled to this position. 

Each volume of ‘the Condensed British Chancery Reports’ will 
contain not less than eight hundred pages, closely printed, on a new 
and well-sized type. The cost of each volume, bound, will not ex- 
ceed five dollars. 

It is confidently expected that the intended publication can be com- 
prehended in about fifteen, at utmost twenty volumes, in which at 
least eighty volumes of the original works will be included. As yet, 
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the last has not been completed, but the following are among those 
which will form a part of the publication. 

Ambler’s Reports, 3 vols.; Atkin’s Reports, 3 vols. ; Ball & Beatty’s 
Reports, 2 vols.; Bell’s Supplement to Vezey, Senr., 1 vol.; Bunbury 
Reports, 1 vol. folio; Finch’s Reports, 1 vol. folio; Freeman’s Cases 
in Law and Equity, 1 vol. folio; Jacob and Walker’s Reports, 2 vols. ; 
Maddox’s Reports, 5 vols. ; Nelson’s Reports, 1 vol. ; Peere Williams, 
3 vols.; Cases in Chancery, from 1625 to 1711, 3 vols. ; Schoales and 
Le Froy’s Reports, 2 vols.; Select Cases in Chancery from 1724 to 
1733; Swanston’s Reports, 3 vols. ; Tothill’s Transactions in Chancery, 
1 vol.; Vernon’s Reports, 2 vols.; Vezey’s, Senr., 2 vols.; Vezey’s, 
Junr’s, Reports, 19 vols.; Vezey and Beames’ Reports, 4 vols.; Rer 
ports in the Exchequer, 1 vol.; Hovenden’s Reports, 2 vols. ; Jacobs’ 
Reports, 1 vol.; Merivale’s Reports, 3 vols.; Russel’s Reports, 4 vols. . 
Russel and Mylne Reports, 1 vol.; West’s Reports, 1 vol.: Wight- 
wick’s Reports, 1 vol. 
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ENGLISH. 


A Digest of the Laws of England respecting Real Property. By Wm 
Cruise, Esq., Barrister at Law. The fourth edition, revised and con- 
siderably enlarged by Henry Hopley White, Esq., Barrister at Law of 
the Middle Temple. In seven vols. royal 8vo., price 5l. 12s. bds. 

[‘ Mr.White appears to have discharged his arduous duty well. Nearly 
eleven hundred cases have been added, and all the recent changes 
in 4 law of real property are incorporated.’ London Law Maga- 
zine. 

An Elementary Compendium of the Law of Real Property. By 
Walter Henry Burton, Esq., late one of the Fellows on Mr. Viner’s 
foundation for the study of the Common Law in the University of Ox- 
ford. Third edition, corrected, in 8vo., price 1. bds. 


The Law and Practice of Elections as altered by the Reform Acts ; 
with an Appendix, containing the Acts of Parliament for England. 
Scotland, and Ireland, brought down to the present time. Third 
edition, with very considerable additions. By Francis Newman Rogers, 
Esq., of the Inner Temple, Barrister at Law. In J2mo., price Il. bds. 
(This is considered as, on the whole, the best and completest book 

upon election law.] 

The Law and Practice of Elections (for England and Wales), as 
altered by the Reform Acts, including the Practice on Election Peti- 
tions; with a copious Appendix, containing all the Acts relating to 
Elections, Forms used in Elections, List of Boroughs, with the Number 
of Voters, &c. By Charles F. F. Wordsworth, Esq., of the Inner 
Temple, Barrister at Law. Second edition, corrected and much en- 
larged. In 8vo., price ll. 5s. bds. 


Practical Precedents in Pleading, prepared in accordance with the 
Recent Rules and Statutes; with Explanatory and Practical Direc- 
tions, and Preliminary Remarks upon the Effect and Application of the 
late Rules on Pleading. By Charles Petersdorff, Esq., of the Inner 
Temple, Barrister at Law. In 8vo., price 15s. bds. 

An Examination of the Rules of Law, respecting the admission of 
Extrinsic Evidence in aid of the Interpretation of Wills. By James 
Wigram, Esq., of Lincoln’s Inn, Barrister at Law. Second Edition, in 
8vo. Price 8s. bds. 
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A Treatise on the Principles of Pleading in Civil Actions ; compris- 
ing a Summary View of the whole Proceedings in a Suit at Law. By 
Henry John Steven, Serjeant at Law. The Third Edition, corrected 
in conformity with the rules of H. T. 1834, and otherwise improved, 
8vo., price 18s. bds. 

[This is said to be a greatly improved edition of this admirable book.] 


A Summary of the History and Law of Usury; with an Examination 
of the Policy of the Existing System, and Suggestions for its Amend- 
ment; together with an Analysis of the Parliamentary Proceedings 
relative to the Subject, up to the present time, and a Collection of 
Statutes. By James Birch Kelley, of the Inner Temple. Price 9s. 
boards. 

[The London Law Magazine calls this a well-executed summary of 
everything relating to the subject.] 

A Supplement to the First, Second, and Third Parts of Mr. Chitty’s 
Treatise on the General Practice of the Law, stating the recent tat- 
utes and Decisions since the first publication of that Work, to the Ist 
of January, 1835; and with several additional Suggestions and New 
Forms, intended principally for the use of the purchasers of the first 
edition; but as containing new matter and forms, may also be found 
useful as addenda to the second. By J. Chitty, Esq., Barrister of the 
Middle Temple. 

Suggestions for a Reform of the Court of Chancery, by a Union of 
the Jurisdictions of Equity and Law; with a plan of a new Tribunal 
for cases of Lunacy. By Arthur James Johnes, Esq. of Lincoln’s Inn. 
London. 1834. 8vo. pp. 134. 

{Noticed in the present number.] 


Commentaries on the Conflict of Laws. By Joseph Story, Dane 
Professor of Law in Harvard University. 
[This work is republished in England. For a notice of this work by 


Mr. Fergusson, the Scotch Judge, see the head of Infelligence from 
England, in this number.]} 


AMERICAN. 


Trial of John R. Buzzell, before the Supreme Judicial Court of 
Mass. for Arson and Burglary in the Ursuline Convent, Charlestown, 
Mass. Boston. Russell, Odiorne & Co. 8vo. pp. 103. 


[This was the first of the Convent trials, as they have been called, 
which agitated so much the Commonwealth of Massachusetts. } 


Trial of Wm. Mason, Marvin Marcy, Jr., and Sargeant Blaisdell, 
charged with being concerned in the Riot at Charlestown. Boston. 


Allen & Co. 8vo. 


{ Another of the Convent trials.] 
21* 
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Supplement to the Report of the Trial of Spanish Pirates, with the 
Confessions and Protests written by them in prison. Boston. Lem 
uel Gulliver. 8vo. pp. 76. 

{This contains the elaborate opinion of Mr. Justice Story against 
granting a new trial, in which is considered the | of the 


maxim, that no man shall be twice jeoparded in life or limb for 
the same offence. | 


The New England and New York Register, for 1835. By John 
Hayward. Boston. John Hayward. 12mo. pp. 264. 
[Purporting to contain complete lists of all the Attorneys and Counsel 
lors at law, Justices of the Peace, Sheriffs, &c., in New England 
and New York. A well-executed work of this kind would be # 


useful assistant in practice. We have been told that many omis 
sions are to be found in the present volume.] 


Argument before the Committee of the House of Representatives, 
upon the petition of Benedict Fenwick and others, with a portion of 
the Documentary Evidence. By Richard S. Fay, Counsellor at Law 
Boston. J.H.Eastburn. 8vo. pp. 75. 

{Mr. Fay is known to the profession as one of the editors of Howe's 

Practice.] 

Celebrated Trials of all Countries, and Remarkable Cases of Crimi 
nal Jurispradence. Selected by a Member of the Philadelphia Bar 
Philadelphia. C. L. Cary & A. Hart, 1835. pp. 596. 

[Noticed in the present number.]} 


An Address, introductory to the Second Course of Lectures, in the 
Law School, at Augusta, Georgia, delivered March 11, 1835. By 
William Tracy Gould, Principal of the School. 


[Noticed in the present number. ] 


Cases argued and determined in the Supreme Court of Pensylvania, 
by Frederick Watts, Counsellor at Law, vol I, May 1832 to June 1833, 
in one vol. royal 8vo. Jas. Kay Jr. & Brother, Philade]phia. 

[This volume is a continuation of the Reports edited by Penrose and 


Watts, and forms a new series. The latter Reports have been 
noticed already in the Jurist.] 


Cases decided by the Supreme Coart of Ohio in Bank, at December 
Term, 1833, reported in conformity with the act of Assembly. By 
Charles Hammond, Attorney at Law, Vol. VI. Part i. Cincinnati 
Carey & Fairbank, and Lodge & L’Hommedieu. 1834. 

[These pages do great credit to the Reporter, the bar, and the Judges 
of the State of Ohio.]} 

Report of the Commissioners appointed to revise the Civil Code of 
Pennsylvania. Read in the Senate, Jan. 16th, 1835. 


[Noticed in the present number. | 
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Reports of Cases argued and determined in the Court of Exchequer, 
at Law and in Equity, and in the Exchequer Chamber, in Equity and 
in Error. Edited by Francis J. Troubat, Esq. of the Philadelphia Bar. 
Vol [. containing the Cases reported by George Price, Esq. of the 
Middle Temple, Barrister at Law, in his first, second, and third 
volumes. Philadelphia. R.H. Small. 1835. 


[Noticed in the present number.] 


WORKS IN PREPARATION. 
A Treatise on the Law of Patents. 


[This work will be in readiness for the press in a short time.] 


The Frame-work of North American Law; or an Exhibition of the 
Fundamental Principles of the Law of the United States. Designed 
for the American Public. By James H. Lanman, of the Baltimore Bar. 
|Mr. Lanman is a young gentleman, lately a member of the Cam- 

bridge Law School, and the author of an article in the American 

Quarterly Observer on President Quincy’s Address at the Dedica- 


tion of Dane Law College. The present work is to be of an Ele- 
mentary character.] 


Elements of the Law. By Francis Hilliard. 


|Mr. Hilliard’s work, we should judge, from the Prospectus which 
we have seen, will resemble, in its plan and design, that of Mr. 
Lanman. | 


A Treatise on the Practice of Courts of Admiralty in Civil Causes 
of Maritime Jurisdiction, with an Appendix, containing Rules in the 
Admiralty Courts of the United States, and a full collection of Eng- 
lish and American Precedents. By Andrew Dunlap, Attorney of the 
United States for the District of Massachusetts. 


Reports of the Cases decided in the House of Lords, condensed on 
the plan of the English Common Law Reports and the Exchequer 
Reports, with references to subsequent decisions. By Simon Green- 
leaf and Charles Sumner. : 


[The decisions in the House of Lords—the highest Court of Appeal 
in England—have never been republished in the United States. 
They already extend to about thirty volumes, comprising some of the 
most valuable cases in our law. The Reporters are Colles, Brown, 
Dow, Dow & Clark, Bligh, Shaw, Shaw & Wilson, Clark & Finelly. 
The opinions being given by the chancellors and most eminent 
law lords of the kingdom, are marked by distinguished ability and 
learning. Mr. Greenleaf is well-known as the late able reporter of 
the State of Maine, and the present Royall Professor of Law at 
Harvard University, the associate of Mr. Justice Story in the Law 
School established there.] 


Chitty’s General Practice, containing Parts Third and Fourth of 
that work, and a Supplement lately issued by Mr. Chitty, containing 
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all the amendments of the 2d edition of his work, and stating the re- 
cent statutes and decisions, since the first edition to the Ist January 
1835, with several additional suggestions and new forms. 


[Nicklin and Johnson of Philadelphia will publish Parts 3d and 4th of 


this valuable work. The first volume, containing Parts Ist and 2d 
we have already noticed. We shall notice the remaining parts in an 
early number. Part 4th, which has just been received from London, 
relates to the Science of Practice, so called by Mr. Chitty, and can- 
not fail to be of great interest and value to the profession. We 
have read it with delight.] 


Erratcu On page 322, line 20, for Walton read Hatton 
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A. 


Actions Real, Essay on, by Parsons, C. J. 290-310. 

Advice to a young lawyer, 106. 

Advocates Library, Catalogue of, noticed, 382-88, 

Angell’s Treatise on Assignments, noticed, 234-36. 
Apportionment of Salvage, opinion on by Parsons C. J. 390-3. 
Ashmun, John H. appointed professor of law in Cambridge, 114. 
Ashmun, John H. his charaeter as an instructor, 114, 

Ashmun, John H. article on Medical Jurisprudence by, 333-44. 
Attorneys and barristers, distinction between in England, 311. 


B. 
Bibliography Legal, its importance, 384. 
Brougham Lord Chancellor, his speech on his resignation, 240. 
Bond, indorsement of receipt on, 19-25. 


C. 


Celebrated Trials, volume of, reviewed, 467. 

Chancery Reform in Mr. Johnes work on, reviewed, 459. 

Chipman on Government, reviewed, 465. 

Codification, its meaning and importance, 344-51. 

Condensed Common Law Reports, notice of, 231-33. 

Contracts made on Sunday, their validity, 378-82. 

Court, Inns of, their history and regulations, 310-32. 

Criminal legislation, peculiar sense in which this phrase is 
used, 49. 

Criminal procedure, admission of parties to testify in, 50-72. 

Cujas, unsuccessful candidate for a Professorship of Law, 46. 

Culpa, doctrine of in the Civil Law, 250-53. 

D. 

Damages, whether jury may sever in their verdict, with respect 

to, 43-46. 

Dane Nathan, founds a professorship of law in Harvard Uni- 
versity, 113. 

Dane Nathan, his death, 237. 

Delivery of articles sold, nature and obligation of im the Civil 
law, 255-73. 

Duvall, Mr. Justice, resignation of his place in the Supreme 
Court of the United States, 240. 
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G. 


Gould’s address to his Law School, reviewed, 468. 

Exchequer Reports, condensed by Troubat, notice of, 475. 

Evidence, admission of from parties to Criminal Procedure, 
50-72. 

Green’s New Jersey Reports, reviewed, 470. 

Greenleaf, Simon, appointed professor of law at Cambridge, 115. 

Greenleaf, Simon, his Inaugural address, 115-19. 


H. 


Harvard University, its first establishment, 108. 
Harvard University, the catalogue of its library in 1727, 11 
Harvey D. W. refused admission to the English bar, 317 | 
Hindoo Law, cited, 52. 
Holden v. James, this case examined, 72, 100-104. 
1. 
Indiana, Legislation of, 224-27. 
Inns of Court, Sketch of, 310-32. 
Intelligence, legal, from England, 239. 
Interest, indorsement of on bond, 19-25. 
J. 
Johnes on Reform in Chancery, notice of, 459. 
Jurisdiction of Larceny on the high seas, 279-90. 
K. 
Kent, Chancellor, misapprehension in his Commentaries, 271. 
Kent, his Commentaries noticed by Mr. Johnes, 459. 
L. 
Larceny on the high seas, jurisdiction, 279-90. 
Law, Lecture on the study of, by Professor Tucker, 228-30. 
Lawyer, advice to a young, 106. 
Law school at Cambridge, sketch of, 107-30. 
Legislation of Ohio, 2i0-13. Tennessee, 213-18. Mississipi, 
219-221. Missouri, 221-24. Indiana, 224~—27. 
Library of Advocates, Edinburgh, its character and value, 382-7. 
Libraries of law books, their value, 388-9. 
Limitations, indorsement of interest, 19-25. 
M. 
Malicious Prosecution, severance by jury in damages for, 43-45 











Index. 499 


Medical Jurisprudence, introduction to a series of articles 
upon, 333-44. 

Massachusetts, power of the Legislature in, to suspend a law, 
72-105. 

Massachusetts, decision of the laws of, 344-78 

Mississippi, Legislation of, 219-21. 

Missouri, Legislation of, 221-24. 

Murphy Arthur, whether refused admission to the English bar, 
313. 

N. 
New Jersey Reports, by Green, reviewed, 470. 
Nullification, its history and determination, 26-33. 


O. 
Ohio, Legislation of, 210-13. 
P. 
Parker, Chief Justice, appointed professor of Law at Cam- 


bridge, 113. 

Parsons, Chief Justice, his unpublished law papers, 5. 

Parsons, Chief Justice, Essay on Mortgages, 6-18. 

Parsons, Chief Justice, Opinion on the Will of Sir W. Pepper- 
ell, 40-43. 

Parsons, Chief Justice, Essay on Real Actions, 290-310. 

Parsons, Chief Justice, Opinion on Apportionment of Salvage, 
390-93. 

Parties in Criminal Procedure, admission of to testify, 50-72. 

Pennsylvania, Report of the Commissioners for revising its 
laws, reviewed, 472. 

Pepperell, Sir W. Opinion of Parsons, C. J. on his Will, 40-43. 

Philhps on Evidence, stricture upon, 23. 

Professors of Law, manner of electing in France, 46-50. 


R. 
Real Actions, Essay on, by Chief Justice Parsons, 290-310. 
Removal, right of, on the breaking out of war, 274-78. 
Report of the Massachusetts Commissioners for revising the 
laws, 352-68. 
Reports of the English Common Law, condensed, notice of, 
231-33. 
Readings of the Inns of Court, what, 326-30. 
Revels of the Inns of Court, what, 323. 
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Revue Etrangere, notice of, 237-8. 

Right to sue the United States, considered, 34-39. 

Robertson, George, appointed professor of law in Transylvania 
University, 240. 

Royall, Isaac, founded a professorship of law in Harvard Uni- 
versity, 111. 

Rules of Evidence, No. 6. Series of articles upon, resumed, 
50-72. 

S. 

Sale, Contract of, in the Civil Law, Essay upon, 249-73. 

Salvage, Apportionment of, opinion on by Parsons C. J. 390-93 

Searle v. Barrington, this case examined, 19-25. 

Sargeant Judge, his edition of the English Common Law Re- 
ports, 231-33. 

Severance of damages by jury, when it may be made, 43-46. 

Spurrier, Professor, his mistakes respecting law schools ond 
legal education in our country, 127-30. 

State papers on Nullification, notice of, 26-33. 

Stearns, Professor, appointed professor of law in Cambridge, 
112. 

Sugden, Sir Edward, anecdote of, 481. 

Sunday, Contracts made on, their validity, 378-82. 

Suspension of the Laws, power of the legislature of Massachu- 
setts with regard to, 72-105. 

Story, Mr. Justice, appointed professor of law at Cambridge, 
113. 

Story, Mr. Justice, his character as an instructor, 114. 

Story, Mr. Justice, foreign notice of his Commentaries on Con- 
flict of Laws, 237-479. 

Taunton, Mr. Justice, his death, 480. 

Tennessee, Legislation of, 213-18. 

Thacher, Judge, his charge to the Grand Jury, 230. 

Tooke Horne, refused admission to the English bar, 313 

Trials, Celebrated, volume of, reviewed, 467. 

Troubat’s edition of the Exchequer Reports, 475. 

Tucker, Professor, his Lecture on the Study of the Law, 
noticed, 228-30. 

War, right of removal on the breaking out of, 274-78. 

Wayne, James W. his appointment to the Supreme Court of 
the United States. 








